




December 11, 1990

Charles H. Bell, Jr.

Nielsen, Merksamer, Hodgson, 

 Parrinello & Mueller

770 L Street, Suite 800

Sacramento,  CA 95814






Re:
Your Request for Informal Assistance

Our File No. I-90-653

Dear Mr. Bell:


This is in response to your letter requesting advice regarding the order and subsequent stay issued in Service Employees International Union, AFL-CIO, et al. v. Fair Political Practices Commission, United States District Court, Eastern District of California, Case No. CIVS-89-0433, LKK-JFM (hereafter, "SEIU") and the decision's effect on the campaign provisions of the Political Reform Act (the "Act").  Since you have requested informal interim advice, we are treating your request as one for informal assistance.

QUESTIONS


1.  What is the effect of the SEIU decision on persons and committees which make contributions to legislative candidates?


2.  What is the effect of the SEIU decision on persons and committees which make independent expenditures in support of or in opposition to legislative candidates?

CONCLUSIONS


1.  Persons and committees which make contributions to legislative candidates are still subject to the provisions of Proposition 73 as interpreted prior to the final order in the SEIU case. 


2.  Persons and committees which make independent expenditures in support of or in opposition to legislative candidates are still subject to the provisions of Proposition 73 as interpreted prior to the final order in the SEIU case.

DISCUSSION


In June of 1988, Propositions 68 and 73 were offered to the voters of California as amendments to the Act.  While both initiatives were adopted by the voters, Proposition 73 received a higher number of votes and pursuant to the California Constitution, Article II, Section 10(b), conflicting provisions of Proposition 68 were superseded.  


In November of 1988, the Commission issued the Bell Opinion.  (In re Bell (1988) 11 FPPC Ops. 1, copy attached.)  In the Bell Opinion the Commission determined that most of Proposition 68 was superseded by conflicting provisions of Proposition 73.  However, at the July Commission meeting, Commission staff submitted its analysis concerning whether provisions of Proposition 68 would become operative in the event the federal district court invalidated provisions of Proposition 73.  The memorandum concluded that the otherwise suspended provisions of Proposition 68 would be revived and enforceable if the provisions of Proposition 73, with which they originally conflicted, were held unconstitutional by the court.


On September 25, 1990, the United States District Court issued an order in the SEIU case which invalidated portions of the Act which were added by Proposition 73 in June of 1988, including the fiscal year contribution limitations of the Act and the transfer ban of Section 85304.


However, on September 28, the federal court stayed execution of the order with respect to legislative candidates until "there is a final judgment that the campaign contribution limitations of Proposition 68 are not effective."  Since the provisions of Proposition 68 apply only to Legislative candidates, the stay effectively prevented the revival of any provisions of Proposition 68.  Consequently, under the stay, legislative candidates and persons and committees which make contributions to, or independent expenditures on behalf of legislative candidates are still subject to the provisions of Proposition 73 as interpreted prior to the September 25th order in the SEIU case.


On November 1, 1990, the California Supreme Court issued its decision in Taxpayers to Limit Campaign Spending v. Fair Political Practices Commission, Case No. S012016.  On November 20, 1990, in response to a petition for rehearing filed by plaintiffs, Taxpayers to Limit Campaign Spending, the Supreme Court issued an order extending the time for granting or denying the petition to no later than January 30, 1991.  Consequently, the federal court's stay continues to be effective.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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