




November 30, 1990

Betsy Strauss

City Attorney

City of Fairfield

1000 Webster Street

Fairfield, CA  94533






Re:
Your Request for Informal Assistance


Our File No. I-90-654

Dear Ms. Strauss:


This is in response to your letter on behalf of Fairfield Assistant Director of Planning and Development Jay Bodutch requesting reconsideration of our advice in the Strauss Advice Letter, No. I-90-251 (copy enclosed) which concerned Mr. Bodutch's responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request does not concern a specific decision, but is instead a request for general guidance, we are treating your request as one for informal assistance.  

QUESTIONS


1.  Does the initial Strauss Advice Letter invalidate the Burnham or Maddy Advice Letters (No. A-84-062 and No. 87-075 respectively, copies enclosed.)?


2.  Is a not-for-profit organization a "business entity" as defined in the Act?

CONCLUSIONS


1.  A membership interest with a fair market value of $1,000 or more in a business entity is an "investment" in the business entity if it can be resold at a profit or a loss.  To the extent that either the Burnham or Maddy letters conflict with this conclusion, they are disapproved.


2.  The Act defines "business entity" to include any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.

FACTS


The facts are the same as described in the initial Strauss Advice Letter, supra:



Jay Bodutch is the Assistant Director of Planning and Development for the City of Fairfield.  Mr. Bodutch is also a paying member of the Rancho Solano Resort and Racquet Club (the "club"), which is a private, for-profit partnership.  The club provides tennis, racquet ball and exercise facilities for its members.  In addition, the city owns a public clubhouse which is leased to the club.  The clubhouse has a restaurant, pro shop and meeting rooms.  


In our telephone conversation of August 7, 1990, you stated that the initial cost for Mr. Bodutch's membership was $5,000 and that Mr. Bodutch pays $85 monthly fees to maintain the membership.  You also stated that the membership in the club was transferable for its fair market value at the time of sale.  The resale price is not determined by the club, nor does the club control the resale or receive any part of the proceeds.  Finally, you stated that the membership gave Mr. Bodutch no voting rights or right to control the management of the club.


The club is located adjacent to a city owned golf course.  The members of the club have no special access to the golf course.  As Assistant Director of Planning and Development, Mr. Bodutch has been assigned to coordinate the development of a proposed new golf course.  The proposed golf course will also be city owned and will compete with the existing golf course, although the new golf course will not have private club facilities or a clubhouse.  


We advised that since Mr. Bodutch has a financial interest of more than $1,000 in a business entity, the club, Mr. Bodutch had an "investment interest" in the club as defined in the Act.  Consequently, Mr. Bodutch could not participate in any decision if it was reasonably foreseeable that the decision will have a material financial effect on the club.  You have asked us to reconsider this advice.  

DISCUSSION

1.  Memberships as Investment Interests in Business Entities


Section 82034 defines "investment" as:

[A]ny financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family....  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000).  


"Asset" is not defined in the Act.  Black's Law Dictionary (1979) defines both "investment" and "assets" as follows:

Investment.  An expenditure to acquire property or other assets in order to produce revenue; the asset so acquired....  To purchase securities of more or less permanent nature, or to place money and property in business ventures or real estate, or otherwise lay it out, so that it may produce a revenue or income.

Assets.  Property of all kinds, real and personal, tangible and intangible, including inter alia, for certain purposes, patents and causes of action which belong to any person including a corporation and the estate of a decedent.  The entire property of a person, association, corporation, or estate that is applicable or subject to the payment of his or her debts.


Thus, memberships can be both assets and investments.  Since the Act limits the definition of "investment" to profit making business entities, where the membership is in a nonprofit entity the interest cannot be an investment, but continues to be an asset.  


In past advice letters we have concluded that a membership that entitled the holder to user privileges and the potential for a profit on resale did not constitute an investment but was instead an asset under the Act provided the official did not have a proprietary interest in the clubs.  (Burnham Advice Letter, 

No. A-84-062; Maddy Advice Letter, No. A-87-075.)  In this letter, and in the prior Strauss letter, we conclude that the right to share in the success or failure of the business by selling a membership at a profit or loss is a sufficient proprietary interest to be treated as an investment under the Act.  


Any other interpretation fails to recognize the potential for bias where governmental decisions could influence a membership's revenue producing potential.  Where a membership's resale value is based on the condition of the underlying business entity, decisions which materially affect the business may result in bias despite absence of an "immediate" effect on the fair market value of the membership itself.  


Consequently, where the membership is in a "business entity" as defined in the Act, and the membership may be resold for a profit or loss, the membership is an investment.  (Section 82005; Section 82034.)  Where a membership consists solely of user privileges and the right to resell the membership is limited to receiving a fixed, predetermined amount having no relationship to the success or failure of the business, we would conclude that the interest is not an investment interest under the Act.  


To the extent that prior advice conflicts with this conclusion, it is disapproved.  Please note, that the Commission has implemented a procedure in which advice letters involving interpretations of the Act which raise new policy questions are submitted to the Commission at the next meeting following the issuance of the letters.  Since this letter modifies prior advice, it will be submitted to the Commission consistent with this procedure. 

2.  Definition of Business Entity


As we stated in our initial letter, Section 82005 defines "business entity" as follows:

"Business entity" means any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.





(Emphasis added.)

The definition excludes organizations that are not operated for profit.  (See, Einboden Advice Letter, No. A-87-193, copy enclosed.)


Regulation 18702.5 (copy enclosed), entitled "Material Financial Effect:  Nonprofit Entity Source of Income or Gifts Indirectly Involved in the Decision" which provides materiality standards applicable to nonprofits as sources of income or gifts, does not treat nonprofits as business entities.  Regulation 18702.2 (copy enclosed) which provides materiality standards for interests in "business entities" as defined in the Act, does not include nonprofit organizations in its scope.

3.  Summary


If an official has a membership interest with a fair market value of $1,000 or more in a business entity which can be resold at a profit or loss, the official has an "investment" in the business entity.  Where a membership consists of user privileges and the right to be reimbursed for the purchase price, entity is an asset.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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Enclosures
