




November 1, 1990

Samuel Siegel

Office of the City Attorney

4909 Lakewood Boulevard, Suite 300

Lakewood, CA  90712






Re:  Your Request for Informal Assistance







Our File No. I-90-660

Dear Mr. Siegel:


This letter responds to your request for advice regarding the duties and responsibilities of three planning commissioners in the City of Pico Rivera under the conflict-of-interest provisions of the Political Reform Act (the "Act").  This letter contains general guidance as to the duties of the public officials in question; therefore, we consider it to be informal assistance pursuant to Regulation 18329(c) (copy enclosed).  We are not able to reach a definite conclusion about how the decisions in question will affect the economic interests of the three planning commissioners.  You have access to information unavailable to us.  Thus, we have provided the following guidance to assist you in applying the conflict-of-interest laws.

QUESTION


Do the conflict-of-interest provisions of the Act disqualify Planning Commissioners Angel S. Alvarado, Jess Zapien, and Steve Quiroz from participating in decisions to expand the project area of the redevelopment agency and adopt a redevelopment plan for the expanded area?

CONCLUSION


The conflict-of-interest provisions of the Act disqualify Planning Commissioners Angel S. Alvarado, Jess Zapien, and Steve Quiroz from participating in any decision which will have a foreseeable and material effect on their financial interests.

FACTS


The City of Pico Rivera Redevelopment Agency is currently in the process of expanding the project area of the existing redevelopment agency and adopting a redevelopment plan for the expanded area.  You are the city attorney for the City of Pico Rivera.  In that capacity, you seek our advice concerning potential conflicts of interest for three planning commissioners in the City of Pico Rivera who have various financial interests in the city as follows.

Planning Commissioner Angel S. Alvarado


Commissioner Alvarado's spouse is employed on a part time basis with Cigna Health Plan.  This business, which is listed on the New York Stock Exchange, is located within the expanded project area of the Pico Rivera Redevelopment Agency.  The business owns the building in which it is located.  Commissioner Alvarado's spouse earns in excess of $10,000 per year from Cigna Health Plan.

Planning Commissioner Jess Zapien


Commissioner Zapien owns a business located within 300 feet of the expanded project area.  The business is incorporated.  Commissioner Zapien and his spouse are the sole shareholders.  Commissioner Zapien leases the property on which his business is located.  The five-year lease will expire in one year.


Commissioner Zapien's business consists of a vehicle registration service which processes vehicle registrations through the Department of Motor Vehicles for its customers.  Ninety-five percent of the customers of the business are auto dealerships which are located outside of the City of Pico Rivera.  Five percent of the customers are residents of the City of Pico Rivera and some of these customers reside within the expanded redevelopment area.  There are no automobile dealerships within the City of Pico Rivera although the city has tried to obtain automobile dealerships for the past ten years.  It is unlikely that there will be any automobile dealerships within the City of Pico Rivera in the foreseeable future.  


Commissioner Zapien also owns a residential lot which is 17,600 square feet in area.  He is currently building a new residence on this property which he intends to occupy with his family.  The property is located more than 300 feet, but within 2,500 feet of the expanded project area.  Commissioner Zapien states that he cannot reasonably foresee that the project would increase or decrease the value of his property by $10,000 or more.  The majority of the residential lots in the City of Pico Rivera are 6,000 square feet.  Approximately ten percent of the lots in the city are in excess of 15,000 square feet.

Planning Commissioner Steve Quiroz


Commissioner Quiroz owns 1,000 shares of Pacific Western National Bank.  Pacific Western National Bank is located within the expanded project area.  Pacific Western National Bank stock is not listed on the New York or American Stock Exchange.  There are approximately 400,000 shares of stock outstanding.  In 1989, the assets of the bank were $75,100,000, its pre-tax income amounted to $1,744,404, and its net income amounted to $2,037,620.  The value of the stock is $15.00 per share as of October 10, 1990.


Commissioner Quiroz works part time as a real estate salesman for a real estate brokerage business which is located within the expanded project area.  The real estate brokerage business is a source of income to Mr. Quiroz of $250 or more in a calendar year.  The real estate brokerage firm is principally engaged in residential sales.  Less than two percent of its business concerns commercial transactions.  The real estate business leases the building in which it is located.

ANALYSIS


Section 87100 prohibits any public official from making, participating in, or using his or her official position to influence a governmental decision in which the public official knows or has reason to know he or she has a financial interest.  Planning commissioners are public officials. (Section 82048.)


An official has a financial interest in a decision within the meaning or Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103.


You have advised us that Planning Commissioners Alvarado, Zapien, and Quiroz have various financial interests which may be affected by the adoption of a redevelopment plan for an expanded redevelopment area.  Consequently, the commissioners must disqualify themselves from participating in decisions concerning the redevelopment plan amendment if the decisions will foreseeably and materially affect their financial interests in a manner that is distinguishable from the effect of the decisions on the public generally.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


One of the major goals of a redevelopment plan is to increase property values, in particular within the project area and less directly within the entire community.  Any decision regarding the redevelopment plan will, foreseeably, have a material financial effect, distinguishable from its effect on the public generally, on business and real estate investments in the redevelopment area.  (Downey Cares v. Downey Community Development Comm., supra; In re Oglesby (1975) 1 FPPC Ops. 71, copy enclosed.)  Decisions concerning amendments to the redevelopment plan include many options, including the purchase of additional land to be added to the redevelopment area.  It is foreseeable that these decisions will have an impact on the interests held by the public officials in the redevelopment area since the projected changes will, at the very least, have a long term effect on the value of land in the area as well as on the business development potential of the area.


Therefore, because it is reasonably foreseeable that decisions concerning the expansion of the redevelopment area will have a financial effect upon the value of the numerous interests in real property and businesses owned by the commissioners, they may be required to abstain from participating in such decisions.  Disqualification is required whenever the effect of a decision on a public official's interest is material unless the "public generally" exception discussed below applies.

Materiality


As stated above, it is reasonably foreseeable that decisions regarding the redevelopment area will affect the value of the real property interests and businesses in which the public officials have interests.  We must next determine whether the effect of such decisions will be "material" as to these officials.


Regulation 18702 (copy enclosed) sets forth the general approach to the question of whether the effect of a decision is material.  Generally, if the decision directly affects an official's economic interests, then the question of materiality is analyzed under Regulation 18702.1 (copy enclosed).  If the decision indirectly affects an official's economic interests, the question of materiality is analyzed under Regulations 18702.2 through 18702.6 (copies enclosed).  (Regulation 18702(a).)

Planning Commissioner Alvarado


Cigna Health Plan is a source of income in excess of $500 to Commissioner Alvarado's spouse.  For purposes of the Act, the income of an individual includes any community property interest in the income of a spouse.  (Section 82030.)  Therefore, Cigna Health Plan, which has been a source of income to Commissioner Alvarado's spouse of $500 or more within the past twelve months, may constitute a disqualifying economic interest, as defined in Section 87103(c), for Commissioner Alvarado.


Cigna Health Plan will be affected indirectly by decisions to add land to the redevelopment area.  When a source of income to a public official is affected indirectly by a decision, the applicable standards for determining materiality are set forth in Regulation 18702.2.  Cigna Health Plan is a business entity listed on the New York Stock Exchange.  Thus, Commissioner Alvarado's disqualification will be required if:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. non-industrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. non-industrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. non-industrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.





Regulation 18702.2(a).

If the projected annexation of territory to the redevelopment area will affect Cigna Health Plan in the amounts set forth above, disqualification is required.

Planning Commissioner Zapien


Commissioner Zapien has a leasehold interest in the property where he conducts his business.  The effect of a decision is material as to a leasehold interest in real property indirectly involved in a decision if:


(a)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;


(b)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;


(c)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;


(d)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision; or


(e)  The decision will result in a change in the termination date of the lease.  





Regulation 18702.4.


As discussed above, adding land to the redevelopment area will foreseeably increase the value of the land in the area.  If expansion of the redevelopment area will affect Commissioner Zapien's lease as specified above, Commissioner Zapien must disqualify himself from participating in such decisions.


Commissioner Zapien and his spouse own a business in the jurisdiction.  This business will be affected indirectly by redevelopment decisions.  Except in the case of large business entities, the applicable standard for determining materiality is that of subdivision (g) of Regulation 18702.2.  Therefore, Commissioner Zapien may not participate in decisions which will foreseeably:


(1)  Result in an increase or decrease in the gross revenues of the business for a fiscal year of $10,000 or more; or


(2)  Result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  Result in an increase or decrease in the value of assets of liabilities of the business of $10,000 or more.  (Regulation 18702.2(g).) 


Additionally, since Commissioner Zapien and his spouse are the sole owners of the business, any client of the business residing or doing business within the expanded redevelopment area who has been a source of income to Commissioner Zapien of $250 or more in the 12 months preceding a decision is potentially a disqualifying interest.  Commissioner Zapien must first determine whether each client is an individual or a business entity, and then determine disqualification pursuant to the following standards.


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:


(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or 18702.4.





Regulation 18702.6.

If the commissioner's clients located within the expanded redevelopment area are business entities, then materiality is determined pursuant to Regulation 18702.2.  As stated above, except in the case of large business entities, the applicable standard is most commonly that provided by Subdivision (g) of Regulation 18702.2, supra.


Commissioner Zapien also owns a residential lot which is within 2,500 feet of the expanded project area.  The effect of a decision is material as to this property if the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a)(3).


You have stated in your request for advice that Commissioner Zapien intends to build a residence upon this lot.  You have also stated that Commissioner Zapien cannot reasonably foresee that the project would increase or decrease the value of his property by $10,000 or more.  If this is so, then Commissioner Zapien may participate in redevelopment decisions unless the effect of such decisions upon his leasehold interest and clients of his business will be material, as discussed above.  Conversely, if any of the forthcoming redevelopment decisions will increase or decrease the value of his residential lot by $10,000 or more, Commissioner Zapien must disqualify himself from participating in the decision.  Reasonable steps must be taken to determine the financial effect of any decision on the property.  Any assessment of the financial effect must, at a minimum, include consideration of the following factors:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property.


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.





Regulation 18702.3(d).

Planning Commissioner Quiroz


Commissioner Quiroz owns 1,000 shares of Pacific Western National Bank.  These shares have a value of approximately $15,000.  Pacific Western National Bank is located within the expanded project area and will be affected indirectly by redevelopment decisions.  Based on the information provided, the applicable standard for determining whether the bank will be affected materially by redevelopment decisions is as follows:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $30,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $7,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $30,000 or more.





Regulation 18702.2(c) and (f).


Commissioner Quiroz also works part time as a real estate salesman for a real estate brokerage business which is located in the expanded project area.  He receives commissions from the sale and purchase of properties.  He must thus disqualify himself from participating in decisions which will foreseeably and materially affect a source of income.  Regulation 18704.3 provides that under such circumstances, the following are deemed to be sources of income to him within the meaning of subdivision (c) of Section 87103:


(A)  The broker and brokerage business entity under whose auspices the agent works;


(B)  The person the agent represents in the transaction; and


(C)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.






Regulation 18704.3(c)(3).


Commissioner Quiroz may in certain circumstances also be the recipient of "promised" income within the meaning of subdivision (c) of Section 87103.  Commission income is deemed "promised" income to a real estate salesman when the sale is pending (i.e., the sale is in escrow).  The fact that Commissioner Quiroz may have a listing which could generate commission income does not mean that the income is "promised."  (Larsen Advice Letter, No. A-82-192; Armento Advice Letter, No. I-90-032, copies enclosed.)


As discussed above, the applicable standards for determining the materiality of a financial effect on a source of income indirectly affected by a decision are set forth in Regulation 18702.6, applicable to individuals who are sources of income to Commissioner Quiroz, and Regulation 18702.2, applicable to business entities indirectly affected by a decision which are sources of income to Commissioner Quiroz. 


In addition, redevelopment decisions will have an indirect effect on the brokerage business entity under whose auspices Commissioner Quiroz works.  You have advised me that the applicable standards for determining materiality in this instance are those of Regulation 18702.2(g), discussed above.  As stated above, addition of land to the redevelopment area results in an increase in land values.  (Downey Cares v. Downey Community Development Comm., supra.)  Therefore, it is reasonably foreseeable that the brokerage business will be affected by redevelopment decisions.  If any of the redevelopment decisions will affect the brokerage business in the amounts specified at subsection (g) of Regulation 28702.2, disqualification is required. 

Public Generally


The remaining issue is whether the decision to expand the redevelopment area will affect the public officials who have various financial interests in the redevelopment area in a manner that is distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it will affect a significant segment of the public.  (Regulation 18703.)


A decision will affect a public official's interests in the same manner as it will affect the public generally if it can be shown that persons in the expanded redevelopment area who have   real estate leases, businesses, or personal residences constitute a significant segment of the public.


In the matter of In re Ferraro (1978) 4 FPPC Ops. 62, 67 (copy enclosed), the Commission stated that a group that was large in numbers and heterogeneous in quality constituted a significant segment of the public for the purposes of the "public generally" exception.  Applying these principles, the Commission concluded that owners of 3 or fewer residential rental units in the City of Los Angeles constituted a significant segment of the public.


In the matter of In re Owen (1976) 2 FPPC Ops. 77, 81 (copy enclosed), the Commission concluded that homeowners in the immediate vicinity of the "core area" in the City of Davis constituted a significant segment of the public.  However, in the matter of In re Brown (1978) 4 FPPC Ops. 19 (copy enclosed), the Commission held that a decision affecting less than 50 percent of the retail business community in a city did not affect a significant segment of the public.  A common thread in the Commission's analysis of this question appears to be the test first articulated in Ferraro, supra:  whether the group under consideration is large and diverse with its only common bond being the relationship in the grouping.  


Applying our analysis to the matter at hand, we conclude, on the basis of the information presented to us, that the public generally exception does not apply to Commissioner Zapien's residential lot.  This is so because his parcel is 17,600 square feet in size and only ten percent of the lots in the city are in excess of 15,000 square feet.  As we have previously advised you, redevelopment decisions tend to have a greater effect on the value of larger lots.  (Siegel Advice Letter, No. A-90-604, copy enclosed).  Similarly, the "public generally" exception does not apply to the various business interests of these public officials or to Commissioner Zapien's leasehold interest.  This is so because redevelopment decisions will have a peculiar impact on these interests.


Conversely, if decisions regarding the expanded redevelopment area will affect individual business clients who are sources of income to Commissioner Zapien or Commissioner Quiroz in a manner that is not distinguishable from the effect of the decisions on the public generally, these financial interests are not disqualifying.  For example, if there are substantial numbers of single-family residences in the redevelopment area and a source of income to the commissioners is the owner of one of these single-family residences, the public generally would apply to this interest if a significant number of these residences were affected similarly by redevelopment decisions.  (See Siegel Advice Letter, supra.)


We trust this letter adequately responds to your inquiry by providing you with sufficient guidance to determine whether the financial interests discussed above give rise to disqualifying conflicts of interest.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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