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May 8, 1991

Lee Savage

Attorney At Law

428 J Street

Sacramento, CA  95812

RE:  Your Request for Informal Assistance

Our File No.  I‑90‑662a

Dear Mr. Savage:

You have requested advice on behalf of the city of Isleton (the "city") regarding the application of the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Because your request seeks general guidance about the city's course of conduct, we are treating your request as one for informal assistance.

QUESTION

 
 Will the city's arrangement charging developers the actual cost of processing their land use applications, including the cost of consultants, city staff and application fees charged by LAFCO cause violation of the Act's conflict‑of‑interest prohibitions?

CONCLUSION

The city's arrangement, as described below and modified by the Commission's recommendations, will avoid violation of the Act's conflict‑of‑interest prohibitions.

FACTS

In the city, some developers have applied for approval of various land uses.  Before the applications are approved, the city must amend its sphere of influence, annex land, and update its general plan.  In order to amend its sphere of influence, the city must apply to the Sacramento Local Agency and Formation Commission ("LAFCO") for approval.  The LAFCO application will require detailed studies, analysis and presentations by the city.

Other than safety personnel, the city has only four staff members and will have to rely on outside consultants to process the developers' applications, prepare the necessary material for the LAFCO application and update the general plan.  The city proposes to charge the developers the actual cost of processing the applications including the cost of the consultants, city staff and application fees charged by LAFCO.

You have submitted a donation agreement that sets forth the amount and terms under which a developer would donate amounts to the city for the cost of processing the developer's application.  According to the agreement, the developer's money would be deposited in the city's general fund.  The developers would have no authority to hire or fire the consultants or staff.  

You have also informed me that the city is now planning to charge the developers for the processing their applications on the basis of a fee schedule, applicable to all similar projects, with fees based on a per acre basis.

ANALYSIS

Section 87100 sets forth the conflict‑of‑interest provision of the Act:

No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.

For the purposes of the question at hand,

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, . . . on:

* * *

(c)  Any source of income, other than gifts and other than loans . . ., aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

* * *

Section 87103.

Underlying these conflict‑of‑interest provisions is one of most the fundamental purposes of the Act:  "Public officials, whether elected or appointed, should perform their duties in an impartial manner, free from bias caused by their own financial interest or the financial interests of persons who have supported them."  (Section 81001(b).)  

While "income" is defined in the Act, "source" is not, and whether a person or entity is a "source of income" to a public official depends largely upon the facts of the particular case.   Consistent with the purposes of the Act, we have not hesitated to pierce through intermediaries to sources which would cause impartiality and bias.  (Section 81003.)

In determining whether a person or entity who indirectly provides income to a public official is actually a "source of income," we have considered the relationship between the public official and the purported "source," the amount of control the purported "source" has over the flow of income to the public official and the amount of control the purported "source" can exert over the decision making of the public official.  We have found that customers of a public official's employer are sources of income to the official when they are known to the public official and can, by their purchasing decisions, control the amount of commission a public official will receive from his employer.  (Anaforian Advice Letter, No. I‑90‑312; Larsen Advice Letter, No. I‑89‑555, copies enclosed.)   We have also said that a corporation's president or major shareholder who effectively controls the employment relationship with the corporation's employee is a source of income to the employee.  (Hentschke Advice Letter, No. A‑80‑03‑069, copy enclosed.)  

In contrast, we have found that a contractor's client is not a source of income to a subcontractor/public official.  (See Huguet Advice Letter, No. I‑87‑330; Schectman Advice Letter, No. A‑87‑031.)  In those letters, the subcontractor's compensation relationship was only with the contractor.  It was the contractor, not the contractor's client, who controlled the choice of the subcontractor and how the subcontractor would be compensated.  Whether or how much the subcontractor would be paid was not within the control of the contractor's client.

The question here is whether a developer who pays monies to a city so that the city may hire consultants to process the developer's application is a "source of income" to the consultants.  If it is a source of income to the consultants, the developer must be disclosed as such and may be cause for a conflict of interest for the consultants.  

You make reference to a past Commission enforcement action against the Folsom City Council involving similar circumstances.  (FPPC No. 87‑242.)  In the Folsom action, the developer paid money into a special city account which was earmarked for the hiring and compensation of planning consultants.  The consultants were hired solely for the developer's project, devoted their time only to reviewing the developer's applications, and were paid only with money provided by the developer.  One consultant billed the city each month for his time, and each month the city turned around and billed the developer in order to pay the consultant.  


Normally, where a city pays compensation to a public official, the compensation is not an economic interest that must be disclosed or will cause a conflict of interest.  (Section 82030.)  However under these facts, the city, rather than the source of compensation for the public official, was merely a conduit for the developer.  The developers controlled the flow of income to the consultants through their decisions to pay the bills.  The developers also could have influenced the consultants' decisions by threatening to cancel the project thereby eliminating the consultants' jobs.  The arrangement created a situation which potentially threatened the impartiality of the consultants and, at minimum, created the unseemly appearance of a conflict of interest.  The consultants were, in effect, being paid by the developer to make governmental decisions affecting the developer's project.  The developer thus was a source of income to the consultants.

To avoid such a situation, the developer who pays for the hiring and compensation of public officials cannot be, in law or in fact a source of income to the public officials.  The developer cannot in any way control the flow of income to the consultants.  The city cannot merely be a conduit for the developer.  In light of these concerns, we give the following advice.

The city must have the sole discretion to hire, fire and direct consultants and staff who work on the developer's project.  Any compensation the consultants receive must in no way be controlled by the developer.  Any payments made by the developer to the city should not be tied to the ultimate outcome of the project; payments should not be waived or returned should the project be disapproved.  

To avoid the appearance that the developer is paying the consultants who are reviewing the developer's project, the developer's money should be diluted into the city's coffers.  Public officials who process the developer's application should be paid from accounts, such as the general fund, not directly attributable to the developer or the developer's projects.  

In addition, we strongly recommend that the amount a developer pays for the processing of its application should be determined in a manner that eliminates the inference that the developer is paying the specific public officials who are reviewing the developer's project.  One method to accomodate this is to charge a developer a fee based on a pro rata calculation.  The fee would be calculated by determining the cost of all expected project applications in the city during that year and prorating that figure to establish a per project cost.  Another method is for the city to charge developers a fee determined by an established fee schedule, perhaps tied to a per stage or per acre basis, and applicable to all similar projects.  The payment by the developer then is a payment of a city fee to be used for any city purpose, not money earmarked for those persons processing the developer's application.  There may be other methods to dilute the monies paid by developers, and these recommendations should not be considered an exhaustive list.

As we understand the city's proposed arrangement, the city appears to avoid many of the problems posed in the Folsom action.  It appears that the city will have the sole discretion to hire, fire and direct the consultants and that the payment of the fees are not contingent on the success or failure of the application.  The city plans to establish a fee schedule, tied to a per acre basis, to determine the amount any developer will pay for the processing of its application.  The money will be paid into the general fund.

We note that the donation agreement specifies that the donation from the developer will be used to "to fund or aid in funding of the Project."  We recommend that no such limitation be placed on the city's use of the money.

In summary, if Isleton follows the recommendations set forth in this letter, the developers would not be a source of income to the consultants.  The consultants and staff consequently would not have a conflict of interest as to the developers simply because the developers are making payments to the city for the processing of their applications.

If you have any further questions regarding this matter please contact me at (916) 322‑5901.

Sincerely, 

Scott Hallabrin

Acting General Counsel

By:
Mark T. Morodomi

Counsel, Legal Division
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