




April 17, 1991

Natasha Merkuloff

City Administrator

City of Calistoga

1232 Washington Street

Calistoga, CA  94515






Re:  Your Request for Informal Advice







Our File No. I-90-676

Dear Ms. Merkuloff:


You have requested advice on behalf of Calistoga City Councilmember, Robert Beck, concerning his duties under the conflict-of-interest provisions of the Political Reform Act ("the Act").   Specifically, you have asked whether Councilmember Beck may participate in decisions regarding the Resource Management System ordinance, or portions thereof.

QUESTION


The Resource Management System ("RMS") is designed to address the problems associated with limited water resources and limited sewer capacity in the City of Calistoga.  A proposed revised ordinance is now before the city council.


Do the conflict-of-interest provisions of the Act prohibit Councilmember Beck from making, participating in making, or in any way attempting to use his official position to influence decisions concerning the RMS ordinance, or portions thereof?

CONCLUSION


Whether Councilmember Beck has a conflict of interest under the Act will depend on the particular city council decision and the decision's effect upon his business investment interests, his interests in real property, and the sources of income to his businesses and to him individually.  Decisions concerning the allocation of water and waste water resources may be applied in a way to restrict growth and, as such, arguably could increase residential property values.  Therefore, the financial effect of the RMS ordinance on Councilmember Beck's numerous real property holdings and real estate brokerage business is reasonably foreseeable and may be sufficiently material to require his disqualification.

FACTS


Councilmember Beck has a greater than 10-percent ownership interest in various business entities located within the jurisdiction of the City of Calistoga.  These are Beck & Taylor, Inc., a real estate brokerage; Calistoga Partners, a joint venture; and Berry Street Partners, a joint venture.


Beck & Taylor, Inc. holds real property interests located at 1018 Cedar Street, 800 Washington Street, and 1609 Lake Street, Calistoga.  Beck & Taylor, its clients and tenants, also are  sources of income (commissions, fees, rents) to Councilmember Beck.  


Calistoga Partners holds real property interests located at 1215-1217 Washington Street, Calistoga, and Berry Street Partners holds real property interests located at 1110-1116 Berry Street, Calistoga.  Both of these joint venture partnerships and their tenants are sources of rental income to Councilmember Beck.


Councilmember Beck has a 10-percent or greater ownership interest in other real property interests of $1,000 or more located at 216 High Street and 1400 Lincoln Avenue, Calistoga.  The Del Mar Building located at the Lincoln Avenue address and the tenants therein are sources of rental income to Councilmember Beck.  


Other sources of income to Councilmember Beck are lenders.  These are Reynold and Margarete Paladini, Bernard and Nannette Welsh, James and Rosemarie Johnson, Herbert R. Hanley, Mark Marlais, Patrick and Patricia Brogan, Citicorp Savings, Napa Valley Bank, and Philip C. Rogers.


In 1989, the Calistoga City Council directed the Sewer and Water Advisory Committee (SWAC) to prepare an update to the Resource Management System ordinance.  On July 18, 1990, the proposed revised ordinance was reviewed by the Calistoga Planning Commission.  It is now before the Calistoga City Council.  Staff is recommending that the city council approve a negative declaration and adopt the RMS ordinance with proposed amendments to the appeal section.  


One of the issues of the RMS is the allocation of water for different uses--residential, commercial, and industrial.  Another issue of the RMS is that it gives preferences in terms of water and sewer allocations to low to moderate housing projects.

ANALYSIS


The Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Sections 87100 and 87103.)


The Act provides a five-part test to determine whether a public official has a conflict of interest in a governmental decision.  First, is the official considering making, participating in making, or using his or her official position to influence a governmental decision?  (Section 87100.)  Second, does the official have any economic interests in the governmental decision?  (Section 87103.)  Third, is it foreseeable that the decision will affect the official's economic interests?  (Id.)  Fourth, is the effect of the decision on the official's economic interests material?  (Id.)  Fifth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  Each of these elements must be met before there is a conflict of interest.

1.  Making or Participating In A Governmental Decision


An official makes a governmental decision when the official votes, commits his or her agency to a course of action, enters into a contract, or appoints someone.  (Regulation 18700(b), copy enclosed.)  Participating in the making of a governmental decision includes, among other things, advising or making recommendations to the decision maker.  (Regulation 18700(c).)  An official attempts to use his or her official position to influence a decision if, for the purpose of influencing the decision, the official contacts or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  (Regulation 18700.1(a).)  If Councilmember Beck has a conflict of interest, he is prohibited from all these actions.

2.  Economic Interests


The second issue is whether the official has any economic interests in the governmental decision.  Section 87103 provides that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

***







Section 87103(a)-(d).


Councilmember Beck has numerous potentially disqualifying economic interests:  his real estate brokerage company, Beck & Taylor, Inc. (Sections 87103(a) and (d)); his joint ventures, Calistoga Partners and Berry Street Partners (Sections 87103(a) and (d)); his various real property holdings (Section 87103(b)); and sources of income to his businesses and to him individually of $250 or more within the prior 12 months (Section 87103(c)).  Income includes outstanding loans.  (Section 82030(a).)  Councilmember Beck will need to apply the following tests to each of these economic interests.

3.  Foreseeable Financial Effect


The third issue is the foreseeability that the decision will affect Councilmember Beck's economic interests.  The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be reasonably foreseeable, the effect of a decision must be more than a mere possibility, however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner  (1975) 1 FPPC Ops. 198, copy enclosed.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)  


When a matter comes before Councilmember Beck and he suspects he may have a conflict of interest, he should examine the matter to determine whether any decision by him would have a reasonably foreseeable financial effect on any of the economic interests listed in Section 87103.  In Councilmember Beck's case, numerous economic interests may be affected by decisions concerning the RMS ordinance.  


We note that the City of Calistoga is presently under a sewer and water moratorium.  The RMS ordinance will make available city water for new or expanded residential, commercial and industrial uses.  You indicated in your letter that Councilmember Beck's real estate brokerage business handles residential sales, including developments.  It is reasonably foreseeable, therefore, that a decision concerning the RMS ordinance may increase the value of his business, especially if passage of the RMS ordinance means that new water sales and wastewater additions will be made to developers.  Furthermore, decisions concerning the allocation of water and waste water resources may be applied in a way to restrict growth, and as such, arguably could increase existing residential property values.  (Weidman Advice Letter, No. A-90-211, copy enclosed.)


Thus, Councilmember Beck will need to apply the following tests to each of his economic interests.

4.  Material Financial Effect


The Commission has adopted a series of regulations to determine whether a financial effect is material.  In order to apply the regulations in a particular case, it is necessary to look at the economic interest affected and then examine both the direct and indirect effects of the decision on those interests.  

If the effect of the particular decision is material under any of the following criteria, the public official may have a conflict of interest.


A.  Material Financial Effect on Real Property


1)  Direct Effect on Interests in Real Property.


The effect of a decision will be material if the decision directly involves real property in which the official has an ownership interest of $1,000 or more.  Generally a decision will directly involve the property if the decision concerns whether the  official's property will be included in a zoning or redevelopment area, a license for the use of the official's property, or the taxes on the official's property.  (Regulation 18702.1, copy enclosed.)  Regulation 18702.1(a)(3) provides a more comprehensive list of when a public official's real property is directly involved in a governmental decision.


2)  Indirect Effect on Interests in Real Property.


If Councilmember Beck's property will not be directly affected by the decision, he must determine whether his property will be indirectly affected.  Regulation 18702.3, (copy enclosed) sets forth the standards for determining whether the indirect effect of a decision will materially affect real property.  That regulation provides in part:



(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:



(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


If the effect of the RMS ordinance decision on Councilmember Beck's real property falls within either subparagraphs (1), (2), or (3) above, the effect is material.  


B.  Material Financial Effect on Business Entities


Since Councilmember Beck has an investment interest worth $1,000 or more in Beck & Taylor, Inc., Calistoga Partners, and Berry Street Partners, it is also necessary to evaluate the effect of the RMS ordinance decisions on these business interests.  


1)  Direct Effect on Interests in Business Entities.


The effect of a decision will be material if the decision directly involves business entities in which the official has an ownership interest of $1,000 or more, or any business entity in which the official is an officer, director, partner, trustee, employee, or holds any position of management.  Generally a decision will directly involve the business if the business entity initiates the proceeding or is the subject of the proceeding.  (Regulation 18702.1(b).)


2)  Indirect Effect on Interests in Business Entities.


Regulation 18702.2 (copy enclosed) sets forth the standards for determining whether the indirect effect of a decision will materially affect business entities.  For purposes of this analysis, we will assume that the Beck & Taylor, Inc. is not listed on any stock exchange or securities list, is not a Fortune 500 company, and does not have net tangible assets of at least $4,000,000.  Under these assumptions the effect of a decision on Beck & Taylor, Inc., as well as on Councilmember Beck's other joint venture business interests, is material if:



(1)  The decision will result in an increase or decrease in the gross revenue for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.





Regulation 18702.2(g).


Councilmember Beck should examine the likely financial effect of any RMS ordinance decision on his businesses and determine whether the effect meets or exceeds the threshold amounts listed above.  (In re Oglesby (1975) 1 FPPC 75; Johnson Advice Letter, No. A-89-500, copies enclosed.)


C.  Material Financial Effect on Sources of Income


Finally, his businesses, clients of his business, Beck & Taylor, Inc., tenants of all his businesses, and lenders are sources of income to Councilmember Beck.  He should remember that if any source of income of $250 or more in the 12 months preceding the decision is directly or indirectly involved in the decision, he may have a conflict of interest.  


1)  Direct Effect on Sources of Income.


The effect of a decision will be material if the decision directly involves sources of income to the official of $250 or more in the preceding 12 months.  Generally a decision will directly involve a source of income if the source of income initiates the proceeding or is the subject of the proceeding.  (Regulation 18702.1(b).)


2)  Indirect Effect on Sources of Income.


If the source of income to the official is a business entity, Councilmember Beck would apply the standards set forth above for business entities to determine whether the effect of the decision on the business entities would be material.  (Regulation 18702.2.)  If the source of income to the official is an individual, Councilmember Beck would apply Regulation 18702.6 (copy enclosed) to determine whether an indirect effect of a decision is material.  That regulation provides that the effect of the decision on an individual is material if:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.





Regulation 18702.6.


Councilmember Beck should examine the likely financial effect of any RMS ordinance decision on sources of income to his businesses and to him individually and determine whether the effect meets the tests listed above.  


If any of Councilmember Beck's economic interests would be materially affected by any decision related to the revised RMS ordinance, he would be required to disqualify himself from participating in these decisions unless the "public generally" exception applies.

5.  "Public Generally" Exception 


Even if the decision before Councilmember Beck meets all the above elements, disqualification is required only if the effect upon his economic interests is distinguishable from the effect upon the public generally.  (Section 87103.)  The "public" is all the persons residing, owning property, or doing business in the jurisdiction of the agency in question.  (In re Legan, (1985) 9 FPPC Ops. 1, 15, copy enclosed.)  In the case of a city council, this would be the entire city.  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)  Therefore, for the "public generally" exception to apply, any decision would have to affect a significant segment of the City of Calistoga in substantially the same manner as it would affect Councilmember Beck's economic interest.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed.)


Councilmember Beck owns a real estate brokerage business as well as numerous real property holdings.  Although you provided no statistical information, we can safely assume that very few residents of the City of Calistoga own real estate brokerage companies or own multiple interests in real property.  Consequently, it does not appear that the "public generally" exception would be applicable.


I hope this letter provides you with the guidance you requested.  If you have any further questions regarding this matter, please do not hesitate to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






General Counsel






By:  Deanne Stone







Counsel, Legal Division
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