




December 10, 1990

Samuel Siegel, City Attorney

Office of the City Attorney

4909 Lakewood Boulevard, Suite 300

Lakewood, CA 90712






Re:  Your Request for Informal Assistance







Our File No. I-90-682

Dear Mr. Siegel:


This letter responds to your request for advice regarding the duties and responsibilities of City of La Puente Councilmember Louis R. Perez and Planning Commissioner Arthur Gutierrez under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request for advice is of a general nature and does not refer to a particular decision before the officials.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329(c) (copy enclosed).

QUESTION


Do the conflict-of-interest provisions of the Act disqualify Councilmember Perez and Planning Commissioner Gutierrez from participating in decisions regarding the adoption of a redevelopment plan for the City of La Puente?

CONCLUSION


The conflict-of-interest provisions of the Act disqualify Councilmember Perez and Planning Commissioner Gutierrez from participating in redevelopment decisions if such decisions will have a foreseeable material effect upon their economic interests.  

FACTS


The City of La Puente is currently in the process of adopting a redevelopment plan for the downtown business district.  The members of the La Puente City Council also serve as the La Puente Redevelopment Agency.  You are the city attorney for the City of La Puente.  In that capacity you seek our advice regarding the potentially disqualifying financial interests of Councilmember Louis R. Perez and Planning Commissioner Arthur Gutierrez.


Councilmember Perez' spouse holds a part-time position in a small retail women's dress store located within the redevelopment project area.  She has received salary from her employer in excess of $250 within the past year.


Planning Commissioner Arthur Gutierrez owns his place of residence which is within 300 feet of the boundary of a redevelopment project which would upgrade an old downtown area.  The property to be redeveloped is all zoned downtown business district.  This project would not affect the zoning or use of the property owned by Mr. Gutierrez.  


Commissioner Gutierrez' residence is located on a lot which is currently zoned R-1 but which is designated multiple-family residential high density in the general plan.  The lot is 11,160 square feet.  Within the City of La Puente, 12 percent of the residential lots are equal to or larger than that of Mr. Gutierrez.  The highest and best use of the property would be for the construction of three rental units.  Mr. Gutierrez has no plans to build rental units on his lot and intends to continue to reside in his single-family residence.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Members of the city council and planning commissioners are public officials.  (Section 82048.) 


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on a member of the official's immediate family, or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


The spouse of Councilmember Perez is an employee of a retail store located within the redevelopment project area.  For purposes of the Act, the income of an individual includes any community property interest in the income of a spouse.  (Section 82030.)  Therefore, assuming that Mrs. Perez has received $500 or more in income from the retail store in the preceding twelve months, the retail store may be a disqualifying economic interest, as defined in Section 87103(c), for Councilmember Perez.  


You have also advised us that Planning Commissioner Gutierrez owns a residence located within 300 feet of the boundary of a redevelopment project area.  For purposes of our analysis, we assume that Mr. Gutierrez' interest is valued at $1,000 or more.  


Adoption of a redevelopment plan may affect the economic interests of these public officials.  Consequently, Councilmember Perez and Planning Commissioner Gutierrez must disqualify themselves from participating in decisions concerning the redevelopment plan if the decisions will foreseeably and materially affect their interests in a manner that is distinguishable from the effect of the decisions on the public generally.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


One of the major goals of a redevelopment plan is to increase property values, in particular within the project area and less directly within the entire community.  Any decision regarding the redevelopment plan will, foreseeably, have a financial effect on business and real estate investments in the redevelopment area.  (Downey Cares v. Downey Community Development Comm., supra; In re Oglesby (1975) 1 FPPC Ops. 71; Siegel Advice Letter, No. I-90-660, copies enclosed.)  Redevelopment projects have a long term effect on the value of land as well as on the business development potential of the area.  Accordingly, decisions concerning the adoption of a redevelopment plan and the revitalization of the downtown business area will foreseeably have an impact on the retail store which is a source of income to Councilmember Perez.  Renovation of the downtown area is likely to attract an increased number of potential customers and lead to an increase in sales.  Such decisions will also have a foreseeable effect on Planning Commissioner Gutierrez' residence which is located within 300 feet of the redevelopment project.  The renovation of the downtown area is likely to lead to an increase in the value of property in the immediate vicinity.

Materiality


Once it has been determined that it is reasonably foreseeable that adoption of a redevelopment plan will have a financial effect on a source of income and on the real property interests of the public officials, we must next determine whether the effect will be material.  Regulation 18702 (copy enclosed) sets forth the guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 (copy enclosed) applies to determine materiality.  If on the other hand the official's interest would be indirectly affected by the decision, then Regulations 18702.2 through 18702.6 (copies enclosed) would apply to determine whether the effect of the decision is material.

Councilmember Perez


The retail business which has been a source of income to Councilmember Perez' spouse will be affected indirectly by decisions to adopt a redevelopment plan.  When a business entity which is a source of income to a public official is indirectly affected by a decision, the applicable standards for determining materiality are set forth in Regulation 18702.2.  For all but the largest business concerns, the applicable standard is that of subdivision (g) of Regulation 18702.2 which states in pertinent part that a decision is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.






Regulation 18702.2(g).


If the projected adoption of a redevelopment plan will affect this retail business which is a source of income to Councilmember Perez' spouse in the amounts indicated above, disqualification is required.

Planning Commissioner Gutierrez


Planning Commissioner Gutierrez owns a residence situated within 300 feet of a proposed redevelopment project which will upgrade an old downtown area.  The effect of a decision is material as to real property in which an official has a direct indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.






Regulation 18702.3(a)(1).

Adoption of a redevelopment plan which includes a project for upgrading the downtown area is presumed to have a material financial effect upon property located within 300 feet of the project.  Thus, Planning Commissioner Gutierrez must disqualify himself from participating in such decisions unless he can demonstrate that the decisions will have no financial effect upon his residence.

Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect of the decision is distinguishable from the effect on the public generally.  (Section 87103.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on the public official's interest is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)


For purposes of applying the public generally exception, we must compare the effect of the decisions on lots situated within 300 feet or less of the project and which are similar in size to the lot owned by Planning Commissioner Gutierrez.  (Hentschke Advice Letter, No. A-90-520, copy enclosed.)  We have insufficient information to determine whether a significant segment of the residential lots in the jurisdiction are similarly situated.  However, we need not reach the issue at this time.  You have advised us that only 12 percent of the lots in the jurisdiction are equal in area or larger than Commissioner Gutierrez' lot.  As we have previously advised you, redevelopment decisions tend to have a greater effect on larger lots.  (Siegel Advice Letter, No. A-90-604, copy enclosed.)  Therefore, we conclude that the public generally exception does not apply to Planning Commissioner Gutierrez and he must disqualify himself from participating in any decision regarding the redevelopment of the old downtown area which is situated within 300 feet of his residence unless he can show that such decisions will have no financial effect upon his residence as discussed above.  


Conversely, if the redevelopment area has already been adopted and the city is now in the process of adopting specific project area plans, these decisions may be capable of segmentation in a manner which may permit Mr. Gutierrez to participate in some decisions.  The applicable standards are those of Regulation 18702.3 for purposes of determining the materiality of a decision.  For example, if the distance between Mr. Gutierrez' residence and the site of a particular decision is between 300 and 2,500 feet, the effect of a decision will be deemed material if the decision will have a financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.






Regulation 18702.3(a)(3)(A) and (B).


To assist you in determining whether particular decisions may be segmented, we are enclosing Boogaard Advice Letter, No. I-90-347.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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