SUPERSEDED BY 18702.1 (a)(4)

February 8, 1991

Luis A. Rodriguez

Senior Assistant City Attorney

CITY OF ORANGE

Orange Civic Center

300 E. Chapman Ave.

Orange, CA  92666‑1591

Re:
Your Request for Informal Assistance

Our File No. I‑90‑686

Dear Mr. Rodriguez:

This is in response to your letter requesting informal written assistance on behalf of the City of Orange and the Orange Redevelopment Agency regarding the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   

Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  Moreover, the Commission has no jurisdiction over other provisions of the law which may have some application to your facts, such as Government Code Section 1090 and the doctrine of incompatible offices or activities.  You should contact the Attorney General's Office for advice with respect to these areas of law. 

QUESTIONS

1.  Is an attorney retained by a redevelopment agency as special council to advise the agency on all legal matters a "public official" under the Act?

2.  Does the special counsel retained by the redevelopment agency for all matters have a conflict of interest if he or his employer also contracts with the agency to serve as bond counsel for a particular bond issuance?

CONCLUSIONS

1.  An attorney retained by a redevelopment agency as special counsel to provide general advice and assistance to the agency on an ongoing basis is a public official.

2.  The special counsel would be required to disqualify from any decision which would foreseeably and materially affect his or her economic interests, including decisions which will materially affect the special counsel's own income and assets, the special counsel's employer, and clients of the special counsel's employer if the special counsel's ownership interest in his or her employer is greater than 10% and pro‑rata share of the income from the client is $250 or more.   

FACTS

The City of Orange has established the Orange Redevelopment Agency (the "agency") in order to plan the various redevelopment projects in the city.  The agency currently contracts with  Stradling, Yocca, Carlson and Rauth (the "firm") to serve as special counsel to the agency.  One of the partners of the firm acts as special counsel.  The partner attends board meetings of the agency and advises and represents the agency on all legal matters pertaining to redevelopment law.  The special counsel also advises the agency regarding the bond issuances the agency puts forth to fund the redevelopment projects.  

The special counsel has tendered a contract requesting selection of the firm as the agency's bond counsel for the bond issuance.  As bond counsel, the firm would advise the agency on all aspects of the municipal finance offering being contemplated and would be paid a contingency fee based on whether the bonds are ultimately issued.
As Senior Assistant City Attorney for the City of Orange you are seeking guidance with respect to advising the special counsel about potential conflicts of interest.

ANALYSIS

I.  Consultants

Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or consultant of a state or local government agency.  Regulation 18700 (copy enclosed) defines "consultant" as follows:

"Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:

(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and

(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.

Regulation 18700(a)(2).

We have said that attorneys that advise an agency on an on‑going basis are consultants under the Act.  (Moe Advice Letter, No. A‑89‑454;  Gifford Advice Letter, No. A‑85‑201, copies enclosed.)  However, where an attorney is hired by an agency for a single case, the attorney would not become a public official.  (Hoefling Advice Letter, No. I‑87‑246, copy enclosed.)

According to your facts, the special counsel acts as the agency's attorney, much as a city attorney acts as the attorney for a city.  The special counsel provides information, advice, recommendation and counsel to the agency with respect to all matters "that require legal analysis or opinion."  Thus, it would appear the special counsel will be a "consultant" as defined in the Act, and a public official.

II.  Economic Interests

As a public official, the special counsel is prohibited from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Regulations 18700 and 18700.1, copies enclosed.)  Please be aware that unlike other provisions of the law, the Act would not prohibit an individual from holding any specific office.  The conflict of interest provisions are applied on a decision by decision basis and where a decision will affect an official's economic interest in a material way, the official may not participate.

Section 87103 provides:

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

(a) Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *

(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

* * *

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

Presumably, the special counsel has received $250 or more in income from his private sector employer, the firm.  Thus the firm is a source of income to the special counsel. 

Further, as a partner/owner, the special counsel will also have an investment interest in the firm.  Moreover, Section 82030 provides that the income of an individual also includes a pro‑rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10‑percent interest or greater.  (Russell Advice Letter, supra.)  Thus, if the special counsel has a 10% interest or greater in the firm, any source of income to the firm within the last 12 months which paid the firm enough to make the special counsel's pro‑rata share $250 or more is potentially a disqualifying source of income to the counsel.

Consequently, the special counsel appears to have potentially disqualifying economic interests in decisions which affect any of the following:

1.  The personal expenses, income, assets (other than interests in real property), or liabilities of the counsel;

2.  The firm; and,

3.  Clients of the firm if the counsel's interest is greater than 10% and his pro‑rata share of the income from the client is $250 or more.

An official's economic interest is disqualifying with respect to a specific governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on his economic interest.

An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  

III.  Economic Interests Directly Involved

In addition, the foreseeable effect on a source of income must be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  Where the economic interest is directly before the official's agency, as an applicant or the subject of the decision, Regulation 18702.1(a) (copy enclosed) provides that the effect of the decision is generally deemed material.  (Combs Advice Letter, No. A‑89‑177, copy enclosed.)

Regulation 18702.1(b) provides:

(b)  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:

(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.

Consequently, in many cases it appears that the special counsel's economic interest in the firm would be directly involved and could result in a conflict of interest.  For example, if the decision involved the renewal or modification of the bond counsel's contract or evaluation of the bond counsel's services or opinions, the firm would be directly involved and disqualification is required.  

IV.  Direct Effects On The Official

In addition, a conflict of interest may exist where a decision will result in the personal expenses, income, assets, or liabilities of the special counsel or his or her immediate family increasing or decreasing by $250, irrespective of the source of the increase or decrease.  (Regulation 18702.1(a)(4); Torrance Advice Letter, No. I‑89‑142, copies enclosed.)  

For example, if the special counsel's income from either the agency or the firm is contingent on his or her decision, such that the decision will increase or decrease the special counsel's income by $250, the special counsel would have a conflict of interest pursuant to Regulation 18702.1(a)(4).

V.  Nexus

Finally, Regulation 18702.1 also provides that an official's interests are directly involved in a decision and disqualification is required where there is a nexus between the purpose for which an official receives income and a governmental decision.  

A "nexus" exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Sprague Advice Letter, No. I‑88‑190; Chin Advice Letter, No. A‑88‑091, copies enclosed.)  

While the nexus test is fact‑based and cannot be applied in the abstract, the following are some examples of situations where nexus has been discussed:

1.  Planning commissioner prepares a traffic analysis in his private capacity which is presented to the planning commission. The official may not vote on the matter because one of the purposes behind his private compensation is to prepare traffic analyses that are acceptable to the planning commission.  (Silver Advice Letter, No. I‑90‑644, copy enclosed.)  

2.  The same planning commissioner may not vote on the report of a co‑worker in his firm because typically an employee is paid to promote the employer's interests, and it would be against the employer's interest to have any of its projects rejected.  (Silver Advice Letter, supra.)

3.  A city councilmember prepares a project plan for a developer.  When the developer appears before the councilmember seeking approval for the developer's project, the councilmember may not participate in the decision to approve the project because there exists a nexus between the decision and what the councilmember was paid for in his private capacity.  (Lopus Advice Letter, No. I‑90‑152, copy enclosed.)

4.  If the purpose for which Blue Cross pays a director, who is also an Insurance Board Member, would be achieved, defeated, aided, or hindered by a decision before the Insurance Board, a nexus exists and the financial effect would require disqualification.  (Dowell Advice Letter, No. I‑90‑656, copy enclosed.)

As applied to your facts, if the firm were to pay the special counsel to act as bond counsel to the agency, there would exist a nexus between the purpose that the firm is paying the special counsel/bond counsel and the purpose could be furthered by use of the special counsel/bond counsel's official position as special counsel.  

VI.  Economic Interests Indirectly Involved in the Decision

With respect to decisions that fall outside those described above, the special counsel may also be required to disqualify him or herself from participating if the decision will have a foreseeable indirect material financial effect on his or her economic interest.  Whether the indirect effect of a decision is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) provides that for a relatively small business entity, the effect of a decision is material where:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

Thus, the special counsel could not participate in decisions if they could foreseeably increase or decrease the gross revenues, assets or liabilities of the firm by $10,000 or more, or increase or decrease expenses by $2,500.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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