





December 10, 1990

David W. Slaby

Pettit & Martin

101 California Street

San Francisco, CA 94111







Re:  Your Request For Advice








Our File No. I-90-692

Dear Mr. Slaby:


This is in response to your request for advice regarding the applicability of the Political Reform Act (the "Act")  to rate approval and rate rollback proceedings of the Department of Insurance, held as a result of the passage of Proposition 103.


We acknowledge that your request supersedes previous requests for advice made by you and other members of the Proposition l03 Joint Steering Committee (the "Committee").  We further acknowledge that your request is made on behalf of those persons listed in Attachment "A".  Because your questions are general in nature relating to questions of interpretation of the Act and do not involve application of the Act to specific factual situations which may vary from firm to firm and client to client, we are treating your request as one for informal assistance.


The following advice is based upon the information provided in your letter of March 29, l990, the amended decision of the Insurance Commissioner rendered June 15, 1990, in the consolidated hearings, a copy of which was provided to us by your office, and additional written information received from your office on August 9, 1990. 

QUESTIONS


l.  Are the rate approval and rate rollback proceedings held by the Department of Insurance in accordance with the requirements of Proposition 103 "rate-making proceedings" for purposes of the Act?


2.  Will law firms and their clients who participate in the above proceedings be considered lobbying firms and lobbyist employers for purposes of the Act?

CONCLUSIONS


1.  Rate approval and rate rollback proceedings held by the Department of Insurance in accordance with the requirements of Proposition 103 are "rate-making proceedings" for purposes of the Act.


2.  Law firms whose only direct communication in the above proceedings falls within the definition of "administrative testimony" will not qualify as lobbying firms.  Insurance company clients of these law firms will not qualify as lobbyist employers merely by virtue of payments to law firms which only engage in administrative testimony and which do not qualify as lobbying firms.

FACTS


According to the information provided in your letter of March 29, l990, Proposition l03, adopted by the voters on November 8, l988, added provisions to the California Insurance Code relating to insurance rates.  Under the system enacted by Proposition l03, insurers are required to reduce their rates on policies issued or renewed after November 8, l988, to at least 20 percent less than rates in effect on November 8, l987.  This system is referred to as the "rate rollback provision" of Proposition 103. 


Proposition l03 also provides for a type of rate approval system for future rate changes, requiring that an insurer file a rate application with the insurance commissioner to be approved prior to changing an insurance rate.  The system established is similar to "prior approval" laws in effect in many states.  You indicate that such a system does not authorize the insurance commissioner to set insurance rates.


Proposition l03 was challenged by a number of insurance companies.  In May, l989, the California Supreme Court held that the rate rollback provision of Proposition l03 was confiscatory and could be applied only if interpreted to permit insurers to earn a fair rate of return.  (CalFarm Ins. Co. v. Deukmejian (l989) 48 Cal.3d 805, hereinafter "CalFarm".)  


Following the decision in CalFarm, insurers filed applications to request exemption from the rate rollback provision so that they might be allowed a fair rate of return.  The process began as individual hearings, which were noticed as adjudicatory hearings.  However, the process was soon reformulated to consolidate the hearings with respect to "generic issues," which would be heard first.  Company-specific issues would be dealt with in individual adjudicatory hearings thereafter.


The hearing on the generic issues ("consolidated hearing")  was open, reported and attended by counsel for insurers, consumers, the Attorney General and the Department of Insurance.  The consolidated hearing was presided over by an administrative law judge charged with ruling on all objections and motions, submitting a proposed decision to the insurance commissioner, and otherwise given the powers ordinarily exercised by an administrative law judge in conducting administrative hearings.  The hearing was noticed as an adjudicatory hearing, and you state that both the administrative law judge and the Insurance Commissioner have consistently viewed the hearing as adjudicatory in nature.  The consolidated hearing is considered to be a one-time event.


The general process for applying for a rate change under Proposition l03 is as follows:  Insurers submit information to the insurance commissioner, such as the number of policies written, losses paid, number of claims paid, reserve information, and certain reinsurance information.  The insurer must also demonstrate that the application is justified and meets the requirements of Proposition l03.  The application is deemed approved sixty days after the commissioner issues public notice of the application, unless, within the sixty-day period:


l.  A consumer requests a hearing within 45 days after notice and the commissioner either grants a hearing or determines not to grant a hearing and issues written findings in support of that decision;


2.  The commissioner decides to hold a hearing on her own motion; or


3.  The commissioner holds a hearing upon request because the proposed rate exceeds 7% of the applicable rate for personal lines or l5% for commercial lines.

All such hearings are adjudicatory in nature and are subject to the Administrative Procedure Act.  

ANALYSIS


The Act imposes accounting and reporting requirements on lobbyist employers, lobbying firms, and other persons spending $5,000 or more in a calendar quarter to influence legislative or administrative action.  (Sections 86114 - 86118; Regulations 18612, 18613, 18615, and 18616, copies enclosed.)


"Administrative action" is defined, in pertinent part, as follows:


"Administrative action" means the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding....

                         Section 82002 (emphasis added).


As a threshold matter, it is noted that there are three types of proceedings that are at issue here:  (l) The consolidated hearings on the "generic" issues;  (2) The individual hearings to determine "fair rate of return" issues with respect to rate rollbacks; and (3) The "rate approval" proceedings which may arise in connection with applications for rate changes.  


In order to be considered "administrative action," a proceeding must either be a "quasi-legislative" proceeding or a "rate-making" proceeding.  (Section 82002.)  The Commission has adopted a regulation which excludes certain types of proceedings from the definition of "quasi-legislative proceeding," but it has not adopted any regulations to clarify what is meant by the term "rate-making."

A.  Are the Proposition l03 proceedings described above "quasi-legislative proceedings"?


In making a determination whether a particular proceeding is quasi-legislative, the Commission has determined as a threshold matter that matters which are quasi-judicial are not quasi-legislative.  (See, In re Evans (1978), 4 FPPC Ops 84; In re Leonard (1977), 2 FPPC Ops 54, copies enclosed.)


According to the information which you have provided, the proceedings held to date have been categorized as "adjudicatory hearings."  To the extent that the various proceedings contemplated by Proposition 103 are, in fact, adjudicatory hearings, they will not be considered to be "quasi-legislative" for purposes of determining whether a proceeding constitutes "administrative action."

B.  Are the Proposition 103 proceedings "rate-making proceedings"?


Even if we assume that the proceedings in question are not quasi-legislative proceedings, they may still constitute administrative action if they can be characterized as "rate-making proceedings."


The Act does not define a rate-making proceeding, nor has the term been defined by regulation.  We have previously advised that lobbyist employers should treat the Proposition 103 rate hearings as rate-making proceedings and, thus, administrative action, for reporting purposes.  (Lenzi Advice Letter, No. I-89-486;  Steinman Advice Letter, No. I-89-629, copies enclosed.)  In the Steinman advice letter, we also advised that a lobbyist employer should allocate as lobbying time the time spent on the Proposition l03 hearings by its employees who were attorney-lobbyists.


In addition to the foregoing, we have previously given advice on the issue of what constitutes "rate-making" for purposes of Section 82002.  We have stated that a person would appear to be involved in proceedings constituting administrative action when representing an insurance company group at Department of Insurance proceedings with respect to "problems with policy forms, rates, and claims pertaining to [the company]...."  (Lundberg Advice Letter, No. 77-241, copy enclosed, emphasis added.)


We have advised that a proceeding before the Public Utilities Commission ("PUC") regarding the refund of over-collection of rates is administrative action.  A decrease in rates nevertheless involves the establishment of a rate.  (Perez Advice Letter No. 77-143, copy enclosed.)  We stated that "rate-making proceeding" means any proceeding involving the establishment of rates.  (Id.)


In l985, we advised that proceedings before the PUC concerning the implementation of federal regulations on the purchase of electric power by electric utilities from certain qualifying cogeneration and small power producers were not rate-making proceedings. 


 [W]e think ...[rate-making] was intended to cover the proceedings where the PUC or similar body sets the rates or charges to be collected by the regulated entity for its service.

                      (Ryan Advice Letter No. A-84-292,

                        copy enclosed.)


In In re Evans (l978), 4 FPPC Ops. 84 (copy enclosed), the Commission determined that a proceeding instituted by the PUC pursuant to an Order Instituting Investigation ("OII") for the purpose of investigating the reasonableness or adequacy of rates, rules and regulations applicable to commuter train service constituted administrative action.


We believe that any time there is a reasonable possibility that a proceeding instituted pursuant to an OII will involve consideration of adoption or changes in rules and regulations of general application or rates, the OII proceeding should be considered administrative action.  [footnote omitted]  As we have noted ... rate, rule and regulation proceedings are specifically included in the Act's definition of administrative action....

            Evans, supra, at p. 86 (Emphasis added).


In your letter of March 29, l990, you contend that the types of proceedings which have or will result from Proposition l03 are not "rate-making proceedings" under the Act.  We will review your contention.


1.  The commissioner has no power under Proposition 103 to set insurance rates.  


You contend that Proposition 103 merely gives the Insurance Commissioner the limited power to request a hearing if she questions a rate change application, and that she does not have the power to fix and determine a rate classification.


We do not believe that the term "rate-making proceeding" is necessarily limited to proceedings in which the commissioner has the power to fix a rate.  We believe that the term is broad enough to include proceedings such as the rate rollback and prior approval proceedings involved herein which are part of a process which will result in the establishment of a rate.


For example, the prior approval proceedings are part of a process leading to the establishment of a rate.  As pointed out in your letter of March 29th, if no action is taken by the commissioner within a certain time, the rate submitted by the insurance company applicant will be deemed approved, and, thus, established.  If a hearing is held, and the commissioner finds that the rate is neither inadequate or excessive, the rate will be established.


With respect to the rollback hearings, because of the mandatory 20 percent reduction of rates, subject to the Court-imposed overlay of fair rate of return, the rollback hearings will, in fact, result in the fixing of a rate covering the rollback period.  In fact, the Insurance Commissioner has recognized that the rollback hearings are most closely parallel to a "state-made-rate" system where the state "...sets the rates to be charged by every company for each type of coverage, using a specific formula applicable to all carriers alike."


2.  Other states have determined that rate approval is not "rate-making." 


You cite to several "prior approval" cases from other states to illustrate that prior approval is limited to approving or disapproving rates submitted by the insurer and that prior approval does not give a commissioner the power to fix a specified rate.


We have reviewed the cases cited by you involving prior approval jurisdictions and would generally agree that those cases

do not find that the commissioner has the power to set rates.    However, we do not believe that such a finding would necessarily preclude a conclusion that the rate application hearings are "rate-making proceedings."  In fact, we note that some of the cases cited refer to the proceedings as ratemaking.  See, e.g., Fire Insurance Rating Bureau v. Rogan, 91 N.W.2d 372,377 (l958); State of North Carolina ex rel Commissioner of Insurance v. North Carolina Fire Ins. Rating Bureau, 234 S.E.2d 720,730 (l977).    


3.  The Proposition 103 proceedings are more like a quasi-judicial "licensing" proceedings than a quasi-legislative proceedings.  


You state that the intent of the Act was that administrative action not include quasi-judicial action.  You contend that the Proposition 103 proceedings are clearly the type of quasi-judicial action to which the Act was not intended by its drafters to apply:  (l) each insurer submits an individual application for approval;  (2) approval by the commissioner essentially gives an insurance company a license or entitlement to issue insurance.  You further contend that the consolidation of the generic issues into one hearing does not change the nature of the hearing.  The hearing was consolidated to determine and investigate generic facts in one proceeding for convenience and speed.  Its purpose was not to set rates for the entire industry.


Initially we note that you refer to the intent of the drafters to determine the application of the term "rate-making" in defining the scope of administrative action under the Act.  However, the intent of the drafters is not persuasive in construing a statutory provision.  Rather, in construing a statute passed by initiative the only relevant intent would be that of the voters.  (Russell v. Superior Court (l986) 185 Cal.App.3d 810.)  However, a review of the ballot pamphlet for the June l974 election at which Proposition 9 was adopted does not yield any reference to the application of the Act to "rate-making proceedings."


You also contend that the application for a rate approval is akin to a permit or licensing proceeding and is accomplished by means of individual rather than industry-wide proceedings.  While these arguments might be persuasive as they pertain to any categorization of the insurance proceedings as "quasi-legislative," we continue to view rate-making proceedings as a separate basis for finding administrative action.


4.  The legislative history and subsequent application by the Commission make it clear that the term "rate-making proceeding" was intended to apply to quasi-legislative rate proceedings and specifically to proceedings before the PUC.


You suggest that the inclusion of rate-making proceedings in the definition of "administrative action" was to make clear that the PUC ratemaking proceedings were treated as quasi-legislative proceedings which should be included in the Act.  However, you further note that PUC proceedings had already been deemed to be legislative in character.  (See Pacific Tel. & Tel. Co. v. Public Util. Comm'n (1965) 62 Cal.2d 634.


Additionally you refer to the fact that the PUC proceedings are not governed by the rulemaking provisions of the Administrative Procedure Act ("APA"), whereas the Insurance Commissioner is subject to the APA when issuing rules and regulations.  However, the decision of the Insurance Commissioner following the consolidated hearings specifically states as follows:


9.  The Hearing is an administrative adjudicatory proceeding to determine the common issues presented by the applications of the insurer parties.  It is not a rulemaking proceeding pursuant to the provisions of California Government Code \11346, et seq. [rulemaking proceedings of the APA].  California law authorizes the determination of general principles of decision through administrative adjudicatory proceedings. 


                      Commissioner's Decision at 42.                     


Finally, you contend that the Commission has historically interpreted the term "rate-making proceedings" to apply only to standard Public Utilities Commission proceedings for setting rates.  You point out that the only regulations of the Commission which specifically deal with rate-making, Regulations 18615 and 18616, are targeted to PUC proceedings and not to the current Proposition 103 proceedings.


With respect to your first contention, the Commission has not limited application of rate-making proceedings to the PUC.  While most of the advice rendered on this subject has addressed issues involving the PUC, we have given prior advice on the applicability of Section 82002 to insurance proceedings in addition to the Lenzi and Steinman letters concerning Proposition 103.  (Lundberg Advice Letter, supra.)  Certainly we have not advised that the term "rate-making proceedings" is limited in application to the PUC.


In response to your second contention, Regulations 18615 and 18616 are regulations of general application which clarify accounting and reporting requirements for lobbyist employers.  Each regulation contains an exception permitting abbreviated reporting of "rate-making" expenses for purposes of the PUC.  This exception was added to the regulation at the request of the PUC based upon the fact that the enormous costs associated with rate calculations in PUC proceedings, if reported as part of general lobbying totals, would unfairly distort those totals.  Therefore, PUC rate-making totals may be separately stated.  We have previously advised that a similar provision may be appropriate as applied to reporting of rate-making expenses in insurance proceedings.  (Lenzi Advice Letter, supra.)  

5.  Hearings on Individual Applications


With respect to the company-specific hearings scheduled to follow the consolidated hearing, you contend that the pending rate application hearings are adjudicatory hearings and therefore not rate-making.  For the reasons set forth above, we disagree.  These are proceedings leading to the establishment of a rate and "rate-making" proceedings under the Act.  

6.  Future Rulemaking Hearings


You suggest that future hearings which may be held in connection with rate rollbacks may involve adoption of rules and regulations.  The hearings are subject to the Administrative Procedure Act and will be conducted in accordance with Sections ll340-ll446.  You acknowledge that such proceedings may potentially trigger filing requirements under the Political Reform Act.  


We would agree that future rulemaking proceedings may occur which would be classified as "quasi-legislative" proceedings and, therefore, constitute administrative action.  However, no such issue is before us at the present time.

7.
Law Firms and Their Clients Should Not Be Considered Lobbying Firms and Lobbyist Employers.


You are concerned about possible reporting requirements of attorneys, law firms and their insurance company clients, in the circumstance where the attorney participating in the hearings is not a registered lobbyist and the law firm is not otherwise a lobbying firm.  This concern arises from the language in certain of our lobbying regulations.  


Section 82038.5 defines a lobbying firm as follows:


(a)  "Lobbying firm" means any business entity, including an individual contract lobbyist, which meets either of the following criteria:


(1)  The business entity receives or becomes entitled to receive any compensation, other than reimbursement for reasonable travel expenses, for the purpose of influencing legislative or administrative action on behalf of any other person, and any partner, owner, officer, or employee of the business entity is a lobbyist.


(2)  The business entity receives or becomes entitled to receive any compensation, other than reimbursement for reasonable travel expenses, to communicate directly with any elective state official, agency official, or legislative official for the purpose of influencing legislative or administrative action on behalf of any other person, if a substantial or regular portion of the activities for which the business entity receives compensation is for the purpose of influencing legislative or administrative action.


(b)  No business entity is a lobbying firm by reason of activities described in Section 86300.


Regulation 18238.5 (copy enlcosed) clarifies the application of subdivision (2) of Section 82038.5 as follows:


(a) A business entity is a lobbying firm pursuant to Government Code Section 82038.5(a)(2) if it receives or becomes entitled to receive at least $5,000 in compensation in any calendar quarter for the purpose of influencing legislative or administrative action on behalf of any other person, and any partner, owner, officer, or employee of the business entity engages in direct communication for the purpose of influencing legislative or administrative action.

* * *

                             (Emphasis added.)


Section 82039.5 defines lobbyist employer as follows:


"Lobbyist employer" means any person, other than a lobbying firm, who:  


(a)  Employs one or more lobbyists for economic consideration, other than reimbursement for reasonable travel expenses, for the purpose of influencing legislative or administrative action, or 


(b)  Contracts for the services of a lobbying firm for economic consideration, other than reimbursement for reasonable travel expense, for the purpose of influencing legislative or administrative action.

                              (Emphasis added.)


As the above definitions indicate, an entity may become a lobbying firm even though no partner, owner, officer or employee of the entity is a lobbyist.  It may qualify as a lobbying firm just by receiving a certain amount of compensation for influencing legislative or administrative action.  Once an entity qualifies as a lobbying firm, any person who contracts with that entity to influence legislative or administrative action becomes a lobbyist employer.  The Act imposes certain reporting obligations upon lobbying firms and lobbyist employers.  (See, e.g. Sections 86114- 86118; Regulations 18613 and 81615 - 81616, copies enclosed.)


In your letter of March 29, l990, you observe that Regulation 18239 specifically excludes "administrative testimony" from the time required for direct communication in order to qualify as a lobbyist.  Administrative testimony is defined as follows:


"Administrative testimony" means influencing or attempting to influence administrative action by acting as counsel in, appearing as a witness in, or providing written submissions, including answers to inquiries which become part of the record of, any regulatory or administrative agency proceeding:


(A) Which is conducted as an open public hearing for which public notice is given;


(B) Of which a record is created in a manner which makes possible the creation of a transcript; and


(C) With respect to which full public access is provided to such record or transcript and to all written material which is submitted to become part of the record.

                          Regulation 18239(d)(1).


You contend that the exception provided for administrative testimony should also apply to lobbying firms.  That is, if the  activities of a firm are limited to administrative testimony and the firm does not otherwise qualify as a lobbying firm, the compensation for time spent on administrative testimony should not be counted to determine whether the firm qualifies as a lobbying firm.  


Subdivision (a)(2) of Section 82038.5 appears to be directed at those situations in which a business entity engages in direct communication to influence legislative action, but no single partner, owner, officer or employee of the business entity individually qualifies as a lobbyist.  For example, a business entity could divide its lobbying activities among its employees in such a way that no individual employee had sufficient contacts or was sufficiently compensated so as to qualify as a lobbyist.  Without subdivision (a)(2), such a business entity would not qualify as a lobbying firm.  However, under subdivision (a)(2), the sum of compensation paid to the firm for lobbying, coupled with the lobbying activity may result in qualification as a lobbying firm.  This would occur if the entity received $5,000 or more in a calendar quarter for influencing legislative or administrative action, and any partner, owner, officer or employee engaged in direct communication for the purpose of influencing legislative or administrative action.  (Regulation 18238.5, emphasis added.)


Unlike Regulation 18239, Regulation 18238.5 does not contain a specific exception excluding administrative testimony when determining whether a partner, owner, officer or employee has engaged in the requisite degree of direct communication so as to qualify a business entity as a lobbying firm.  However, we do not construe Regulation 18238.5 as setting a different standard for qualification purposes when determining if an individual has engaged in "direct communication."  We think it significant that the definitions of subdivision (d) of Regulation 18239, including the definition of administrative testimony, were incorporated by reference into Regulation 18238.5.  We view the requirement in subdivision (a) of Regulation 18238.5, requiring that at least some member of the entity engage in direct communication before qualification under Section 82038.5 (a)(2) will occur, to mean direct communication other than administrative testimony.


Based upon the foregoing, we conclude that a law firm will not be considered to be a lobbying firm if no partner, owner, officer or employee engages in direct communication other than administrative testimony.  If the firm does not qualify as a lobbying firm, clients of the firm will not be considered lobbyist employers solely upon the basis of their employment of the law firm.  However, it is possible that some clients may already be reporting as lobbyist employers based upon other activities.  If these clients are otherwise required to report as lobbyist employers, they may make payments as a result of these ratemaking proceedings which would be reportable.  (Sections 86111, 86112 and 86116; Regulation 18616, copy enclosed.)


I trust letter has provided you with the information that you need.  If you have any questions, please contact me at (9l6) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Margaret W. Ellison






Counsel, Legal Division
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