




March 2, 1991

Richard D. Jones

Olen Pointe Building

Three Pointe Drive, Suite 120

Brea, CA  95621






Re:  Your Request for Advice







Our File No.  A-90-715

Dear Mr. Jones:


You have requested advice on behalf of City Councilmember Gillespie of the City of Westminster regarding the conflict-of-interest prohibitions of the Political Reform Act (the "Act).   

QUESTION


Does Councilmember Gillespie, who owns a condominium in a complex which borders a river channel, have a conflict-of-interest when she participates in a vote to include the river channel in a redevelopment area?

CONCLUSION


If the decisions to approve or disapprove the redevelopment project have any effect upon Councilmember Gillespie's real property interests, there would be a conflict of interest.  

FACTS


The redevelopment agency for the City of Westminster is in the process of developing a new redevelopment area called Amendment No. 4.  Councilmember Gillespie owns and resides in a condominium in a condominium complex.  The complex borders on a river channel.  The City Council will determine whether to include the river channel as part of Amendment No. 4.  If the river channel is included, it will be filled in and built upon.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using her official position to influence a governmental decision in which the official has a financial interest.  Ms. Gillespie, a member of the city council, is a "public official."  (Section 82048.)


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using her official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interest?  (Section 87103.)  Third, is the effect of the decision on the official's economic interest material?  (Id.)  Fourth, is the effect of the decision on the official's economic interest distinguishable from its effect on the public generally?  (Id.)  

A.
Making or Participating In A Governmental Decision


You have informed us that Ms. Gillespie has before her the decision on whether to designate the river channel as part of the project area.   Such action is clearly a governmental decision.  (Regulation 18700(b), copy enclosed.)

B.
Foreseeable Financial Effect


The second issue is the foreseeability that the decision will affect the official's economic interest.  The parameters of a public official's economic interest are set forth in Section 87103.  For the purposes of the question at hand,

 
An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, . . . on:





 
* * *



(b)
Any real property in which the 




public official has a direct or indirect 



interest worth one thousand dollars



($1,000) or more.






* * *






Section 87103.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817; In re Thorner (1975) 1 FPPC Ops. 198, copy  enclosed.)  


While we are not aware of the exact value of Ms. Gillespie's interest in her unit and the real property of the condominium complex, we assume that the interest in each is worth $1,000 or more.  Although the Commission is not a finder of fact for the purposes of its advice letters, it is difficult to imagine that a nearby redevelopment would not have an effect on the value of at least the real property of the complex.


C.
Materiality  



In order to determine materiality, we must first determine whether the public official's economic interest is directly involved in the decision and whether the effect of the decision is material under Section 18702.1.  If the official's economic interest is not directly involved in the decision or if the effect of the decision is not material under Section 18702.1, then we examine whether the decision indirectly affects the official's economic interest.  We then determine materiality under the appropriate regulation in Sections 18702.2 through 18702.6.  (Regulation 18702, copy enclosed.)


Ms. Gillespie's economic interests, her condominium and the condominium complex, are not directly involved in the decisions by the city council.  An interest in real property is directly involved if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease or inclusion or exclusion from any local governmental subdivision the real property that the official has an interest.  (Regulation 18702.1(a)(3)(A), copy enclosed.)  That is not the case in the decision that you have specified.  An interest in real property may also be directly involved if the decision concerns designation or adoption of a redevelopment area and the official's property is located in the area.  (Regulation 18702.1(a)(3)(D).)  That is also not the case here; Ms. Gillespie's property does not lie within the redevelopment project area.  The effects of the decision are not otherwise material under the other provisions of Regulation 18702.1.


Ms. Gillespie's economic interests are, however, indirectly involved in the decisions.  An interest in real property is indirectly involved in and materially affected by a decision if any part of the real property is located within a 300 foot radius of the boundaries of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest. (Regulation 18702.3(a)(1), copy enclosed.)  The property which is the subject of the decision here is the river channel.  The complex in which Ms. Gillespie has an interest is less than 300 feet from the river channel.  Any effect on the value of the real property is material.  As discussed above, we do not have any facts to indicate that there will be no effect on the value of the real property.


D.
Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect upon the public generally.  (Section 87103.)  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)  


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order to apply the public generally exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops 62; Flynn Advice Letter, No. I-88-430, copies enclosed.)


We have advised in the past that 36 percent of the housing units and population of a county constituted a significant segment of the public.  (Marsh Advice Letter, No I-90-151, copy enclosed.)  We have advised that the 25 percent of a city's population served by a new bridge was a significant segment of the population.  (Christensen Advice Letter, No. A-89-422, copy enclosed.)  We have also advised that two percent of the similarly situated homeowners and one percent of the population of a city's population are not a significant segment of the public.  (Remelmeyer Advice Letter, No. 87-210; Zamboni Advice Letter, No. A-89-021; copies enclosed.)  The residential units in a development zone constituting five percent of the residences in a city are not a significant segment of the population.  (Cosgrove Advice Letter, No. A-89-120, copy enclosed.)  We have also said that 15 land owners out of the entire city of Carlsbad was not a significant segment of the population of Carlsbad.  (Biondo Advice Letter, No. I-90-241, copy enclosed.)  


You suggest in your letter that the effect of the development on Ms. Gillespie would be "no different than any other owner city wide."  In explanation of this statement, you have said that the amendment would encompass 5,000-6,000 acres and that of a population of 75,000, approximately 4,000-5,000 people would be affected in the same manner as Ms. Gillespie.  Under these facts, a significant segment of the public is not affected in the same manner as Ms. Gillespie.


If you should have any questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel




  

By:
Mark T. Morodomi







Counsel, Legal Division
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