




January 18, 1991

John Lewis

Remcho, Johansen & Purcell

220 Montgomery Street, Suite 800

San Francisco, CA  94104






Re:
Your Request for Informal Assistance


Our File No. I-90-719

Dear Mr. Lewis:


This is in response to your letter requesting assistance on behalf of Assemblymember Barbara Lee regarding the Assemblymember's responsibilities under the new conflict-of-interest provisions of the Political Reform Act (the "Act") applicable to Legislators.  Since your advice request refers to future decisions for which the facts are uncertain at this time, we are treating your request as one for informal assistance.


In addition, please be aware the Commission's advice is limited to the application of the law to a particular set of facts provided by the requestor.  This is because the application of the provisions of the Act is necessarily dependent on the specific facts and circumstances surrounding a specific decision.  Thus, while we can provide these general guidelines, you should contact us for further advice when the facts surrounding the decision become more certain.

QUESTIONS


1.  Does Assemblymember Lee have a conflict of interest with respect to decisions concerning the Department of Transportation due to income received from the Department of Transportation in the past 12 months?


2.  Does Assemblymember Lee have a conflict of interest with respect to decisions which may affect Congressman Ronald V. Dellums or the Dellums committee due to income received from Congressman Dellums in the past 12 months?

CONCLUSIONS


1.  Generally, the effect of a decision on a state agency flows to all residents of the state.  Absent facts to indicate that the financial effect of a decision on the Department of Transportation would not be similar to the effect on the population of the state, the new conflict of interest prohibitions of the Act would not prevent the Assemblymember from participating. 


2.  According to your facts, any financial effect on the Dellums committee is speculative at this time.  Further, while it is possible that decisions on reapportionment will affect the Congressman's reelection and potential government salary, it seems unlikely that such decisions will result in any other financial effect on the Congressman.  Since Section 82030(b) exempts salary from the federal government from the definition of "income," it is not foreseeable that the reapportionment decisions will have a financial affect on Congressman Dellums.

FACTS


Assemblymember Barbara Lee was elected to the California State Assembly on November 6, 1990.  Assemblymember Lee is the sole owner of Lee Associates, a management consulting firm.  


During the past 12 months, Lee Associates performed services for the California Department of Transportation consisting of monitoring an affirmative action program of a freeway construction project, conducting an on-the-job training placement effectiveness evaluation, and identifying potential funding sources for pre-apprenticeship training, basic skills enhancement and support services for the highway construction industry.  Lee Associates will have completed the work on the contract for the Department of Transportation before Assemblymember Lee takes office; however, it will receive the final payment on the contract after the Assemblymember takes office.  Lee Associates was paid over $250 by the Department of Transportation.  


In addition, during the past 12 months, Lee Associates has provided fundraising services to the Committee for Congressman Ronald V. Dellums (the "Dellums committee").  The committee is Congressman Dellums' principal campaign committee under federal law.  Assemblymember Lee has received over $250 from the committee through Lee Associates in the last 12 months.

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, effective January 1, 1991, the Legislature enacted statutes which apply conflict-of-interest laws to the Legislature which are now enforceable by administrative penalty.  Section 87102.5 prohibits any Legislator from making, participating in making, or otherwise using his or her official position to influence certain specified governmental decisions in which the official has a financial interest.  

I.  Is The Decision a Governmental Decision Subject to the Act?


Section 87102.5(a) provides that administrative penalties for conflict of interest violations may be assessed against members of the Legislature with respect to the following types of decisions:


(1)  Any state governmental decision, other than any action or decision before the Legislature, made in the course of his or her duties as a member.


(2)  Approval, modification, or cancellation of any contract to which either house or a committee of the Legislature is a party.


(3)  Introduction as lead author of any legislation that the member knows or has reason to know is nongeneral legislation.


(4)  Any vote of a legislative committee or subcommittee on what the member knows or has reason to know is nongeneral legislation.


(5)  Any roll call vote on the Senate or Assembly floor on an item which the member knows is nongeneral legislation.


(6)  Any action or decision before the Legislature in which all of the following occur:



(A)  The member has received any salary, wages, commissions, or similar earned income within the preceding 12 months from a lobbyist employer.



(B)  The member knows or has reason to know the action or decision will have a direct and significant financial impact on the lobbyist employer.



(C)  The action or decision will not have an impact on the public generally or a significant segment of the public in a similar manner.


(7)  Any action or decision before the Legislature on legislation that the member knows or has reason to know will have a direct and significant financial impact on any person, distinguishable from its impact on the public generally or a significant segment of the public, from whom the member has received any compensation within the preceding 12 months for the purpose of appearing, agreeing to appear, or taking any other action on behalf of that person, before any local board or agency.





[Emphasis added.]


However, where the decision will affect the public generally or a significant segment of the public in a similar manner, an official will not be considered to have a financial interest in the decision which will require disqualification.  (Section 87103.)  


For purposes of determining whether a member of the legislature has a disqualifying financial interest in a decision, what constitutes the "public generally" or a "significant segment of the public" has been expanded.  Section 87102.6(b) provides, in pertinent part:


(2)  The term "public generally" includes an industry, trade, or profession.


(3)  Any recognized subgroup or specialty of the industry, trade, or profession constitutes a significant segment of the public.


(4)  A legislative district, county, city, or special district constitutes a significant segment of public.


(5)  More than a small number of persons or pieces of real property is a significant segment of public.


(6)  Legislation, administrative action, or other governmental action impacts in a similar manner all members of the public, or all members of a significant segment of the public, on which it has a direct financial effect, whether or not the financial effect on individual members of the public or the significant segment of the public is the same as the impact on the other members of the public or the significant segment of the public.


A.  The Department of Transportation


You have asked about potential decisions concerning the Department of Transportation from which you have received income.  The Commission cannot provide formal advice or definite answers to hypothetical questions.  However, generally, the effect of a legislative decision on a state agency flows to all residents of the state.  Where the effect of the decision flows to any recognized subgroup or specialty of an industry, trade, or profession, a legislative district, county, city, or special district, or more than a small number of persons or pieces of real property, and they are affected in a similar manner, the Act provides that the Assemblymember's participation is not restricted.  Thus, generally, where funds are allocated to the department for projects, the department acts merely as a conduit for the funds and the benefits in fact flow to the population of the city, region or state as a whole.  Further, the internal structure for hiring and training in the Department of Transportation may also involve decisions which benefit the population as a whole in a similar manner.  Consequently, since the effect on the Department of Transportation is likely to be similar to the effect on the entire state, it appears unlikely that Assemblymember Lee will have conflicts of interest with respect to legislative decisions which affect the Department of Transportation.


B.  Congressman Dellums and The Dellums Committee


Conversely, it is unlikely any decision that might affect the Dellums committee or Congressman Dellums would affect a significant segment of the public generally in a similar manner.  Consequently, all such decisions which affect the Dellums committee or Congressman Dellums must be analyzed to determine if there is a conflict of interest for the Assemblymember.

II.  Financial Interests


Where the decision does fall into the coverage of the conflict of interest provisions, it must next be determined whether the legislator has a financial interest in the decision.  A "financial interest" requires the existence of three components:  


(1)  An economic interest as set forth in Section 87103 of the Act;  


(2)  Reasonable foreseeability that the governmental decision will have a financial effect on the economic interest; and, 


(3)  The effect on the official's interest will be material.  (Section 87103.)


A.  Economic Interests


Section 87103(c) specifies that a public official has an economic interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any source of income aggregating $250 or more, received by or promised to the public official within 12 months prior to the time when the decision is made.


Moreover, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Russell Advice Letter, No. A-88-484, copy enclosed.)  Thus, those persons that paid the Assemblymember's wholly owned business $250 or more in the past 12 months are also sources of income to the Assemblymember, and therefore potentially disqualifying economic interests as set forth in the Act.


Since the Dellums committee has been a source of income to the Assemblymember of $250 or more within the past 12 months, the committee is a potentially disqualifying economic interest.  Further, since the Dellums committee is the principal campaign committee of Congressman Dellums, and he controls the Dellums committee, we would treat Congressman Dellums as a source of income to the Assemblymember of $250 or more within the past 12 months.  Thus the committee and Congressman Dellums are both potentially disqualifying economic interests and the Assemblymember may not participate in any decision as specified in Section 87102.5, which will have a reasonably foreseeable material financial effect on Congressman Dellums or the committee.  


B.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


You asked whether it was foreseeable that legislative reapportionment decisions would have a material financial effect on the Dellums committee or on Congressman Dellums.  Section 82030 exempts salary from the federal government from the definition of "income."  Thus, while it is possible that decisions on reapportionment will affect the Congressman's reelection and potential government salary, it seems unlikely that such decisions will result in any other financial effect on the Congressman.  Further, any effect upon the committee as an entity based upon reapportionment decision is speculative at this time.  Consequently, Assemblymember Lee may participate in decisions concerning reapportionment.


I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter or a specific decision that you would like advice on, please feel free to contact me at (916) 322-5901.






Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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