




December 11, 1990

Michael P. Murphy

Deputy County Counsel

County of San Mateo

County Government Center

Redwood City, CA  94063






Re:  Your Request for Advice







Our File No. A-90-721

Dear Mr. Murphy:


This letter is in response to your request for advice regarding the duties and responsibilities of San Mateo County Planning Commissioner Joseph E. Bergeron under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


Under the provisions of the Act, may Planning Commissioner Bergeron participate in decisions regarding proposed amendments to the county zoning ordinance?

CONCLUSION


Under the provisions of the Act, Planning Commissioner Bergeron must disqualify himself from participating in decisions regarding proposed amendments to the county zoning ordinance unless he can show that such decisions will have no financial effect on the value of his residence.

FACTS


Joseph E. Bergeron is a member of the San Mateo County Planning Commission.  The county planning commission exercises general land use planning jurisdiction throughout unincorporated areas in San Mateo County.  There are approximately 205,000 separate assessor's parcels totalling approximately 280,000 acres within the county.  Of the total parcels, approximately 180,000 are in the largely urbanized incorporated area and approximately 25,000 are in the unincorporated area.


Mr. Bergeron owns a parcel which is approximately 7,000 square feet.  This parcel is situated in an unincorporated area of the county known as Devonshire.  The property is presently zoned R-1/5-7, which allows single-family residential structures as a primary use.  The property is presently developed with a single-family residence which serves as Mr. Bergeron's principal residence.  Mr. Bergeron has no plans to remodel, reconstruct, or add to the residence.  Mr. Bergeron has no plans to sell the residence.  


There are approximately 300 acres of property within the Devonshire area.  Approximately 60 of these acres are presently undeveloped.  Approximately 80% of the Devonshire area is zoned R-1/S-7.  There are approximately 262 residential units in the Devonshire area.


The county planning commission is currently considering proposed amendments to zoning applicable to the R-1/S-7 district in the Devonshire area.  These amendments would create a new zoning district with a proposed designation of R-1/S-70.  The amendments would not change lot size minimums but would establish height limitations, floor area ratios, maximum structure sizes, and "daylight planes" for residential construction within the zone.  The proposed amendments would have the effect of reducing the size of residential structures which may be built in parcels within the proposed zoning district from that which would be allowed under the current R-1/S-7 zoning district.   In conjunction with these amendments, the planning commission is considering similar restrictions in two other areas zoned residential:  Menlo Oaks (160 acres) and Palomar Park (300 acres).  


The county planning commission is also considering a zoning amendment that would establish design review regulations for the proposed new zoning district.  In general, these regulations would require any proposal for development to be reviewed by a design review committee, which could modify or condition a proposed project and enhance the area.  Currently, no such design review regulations are applicable within the R-1/S-7 zone.  Similar design review regulations are being considered for Palomar Park, but not for Menlo Oaks.  


The residential structure on Mr. Bergeron's property complies with current zoning standards.  Any application for an addition to the existing structure would have to comply with new regulations as adopted.  Because the existing regulations are more liberal, a larger structural addition could be made to the residence under existing regulations than under the proposed regulations.


You are a deputy county counsel and have been authorized by Mr. Bergeron to request formal advice regarding this matter on his behalf.   

ANALYSIS


The conflict-of-interest provisions of the Act prohibit public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  (Section 87100.)  County planning commissioners are public officials.  (Section 82049; Regulation 18700, copy enclosed.) 


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


Mr. Bergeron's residence constitutes an interest in real property.  For purposes of our discussion we assume that this interest in real property is worth at least $1,000.  Consequently, Mr. Bergeron must disqualify himself from participating in decisions regarding the proposed amendments to the zoning ordinance if such decisions will have a foreseeable and material financial effect upon Mr. Bergeron's residence which is distinguishable from the effect of the ordinance on the public generally.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


The proposed amendments to the zoning ordinance will establish height limitations and reduce the size of permissible structures.  It is foreseeable that these changes will have a financial effect on Mr. Bergeron's property because the proposed amendments will impose greater burdens on property owners affected by the amended zoning ordinance.  For example, a property owner affected by the zoning ordinance as amended will be unable to erect a structure that is taller than the prescribed height.  The ordinance as amended will also reduce the size of homes built in the area and will restrict Mr. Bergeron's ability to expand his residence.  Thus, the effect of the proposed amendment upon Mr. Bergeron's interest in real property is reasonably foreseeable.  If the effect is material, Mr. Bergeron may not participate in decisions regarding the proposed amendments.

Materiality


Regulation 18702 (copy enclosed) sets forth the guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 (copy enclosed) applies to determine materiality.


A decision is material if an official's real property interests are directly involved in a decision and the decision will have any financial effect on those interests.  An official's interest in real property is directly involved in the decision if:


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local

governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

* * * 


(E)  For purposes of this subdivision, the terms "zoning" and "rezoning" shall refer to the act of establishing or changing the zoning or land use designation on the subject property, but shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category.






Regulation 18702.1(a)(3)(A) and (E).


As you correctly point out in your letter, Regulation 18702.1(a)(3)(E) excludes amendments to an existing zoning ordinance which are applicable to all properties designated in that category.  However, as you advised me during our telephone conversation of December 10, 1990, the proposed amendments are not applicable to all properties designated R-1/S-7 but rather apply only to properties designated R-1/S-7 in the Devonshire, Menlo Oaks, and Palomar Park areas.  Therefore, Mr. Bergeron's property is directly involved in the decision and Mr. Bergeron must disqualify himself from participating in decisions related to the proposed amendments if these decisions will have any financial effect upon his property.


You have requested that we give due consideration to the fact that Mr. Bergeron's property is already developed with a single-family residence owned and occupied by Mr. Bergeron.  This information does not change our conclusion because our analysis focuses on the effect of the decision at the time the decision is made.  (See Yancy-Sutton Advice Letter, No. A-86-158, copy enclosed.)


Your facts indicate that there are 60 undeveloped acres in the Devonshire area.  Any construction upon these 60 acres will be subject to the new restrictions imposed by the ordinance as amended.  It is reasonably foreseeable that the decision to adopt the proposed amendments to the zoning ordinance will result in an increase or decrease in the value of Mr. Bergeron's residence.  This is so because all new construction in the undeveloped acres will be more limited in size.  If decisions related to the proposed amendments to the zoning ordinance will have a financial effect on Mr. Bergeron's interest in real property, Mr. Bergeron may not participate in such decisions unless the "public generally" exception discussed below applies. 

Public Generally


Even when the effect of a decision on a public official's economic interests is material, participation is not prohibited if the effect of the decision on the public official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  This is so because all the residents of the jurisdiction are constituents of the official.  (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)  Consequently, for the "public generally" exception to apply to your facts, the decision to amend the zoning ordinance must affect a significant segment of the population of San Mateo County in substantially the same manner as it would affect Planning Commissioner Bergeron.  (Hirsch Advice Letter, No. A-90-196, copy enclosed.)


The contemplated amendments to the zoning ordinance will affect three areas of the county known as Devonshire, Menlo Oaks and Palomar Park.  These three areas cover approximately 760 acres.  Additionally, the zoning amendment that would establish design review regulations for the proposed new zoning district will be applicable to the Devonshire and Palomar Park areas but will not be applicable to the Menlo Oaks area.  San Mateo County spreads over 280,000 acres divided into 205,000 separate assessor's parcels.  The 760 acres affected by the proposed amendments to the zoning ordinance constitute a small fraction of the total acreage which comprises the County of San Mateo.  The proposed design review regulations would be applicable to an even smaller area of the county.  Thus, we conclude that the public generally exception does not apply to Planning Commissioner Bergeron.   


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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