September 16, 1991

Harvey K. Holden

Executive Director

San Gabriel Valley Association of Cities

P. O. Box 576 

West Covina, CA 91793






Re:  Your Request for Informal Assistance







Our File No. I-90-722

Dear Mr. Holden:


This letter is in response to your request for advice regarding your filing obligations under the disclosure provisions of the Political Reform Act (the "Act").  You have requested information which is of a general nature.  Accordingly, we are providing you with informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


Are the disclosure provisions of Section 87200 applicable to the executive director of the San Gabriel Valley Association of Cities?

CONCLUSION


The San Gabriel Valley Association of Cities is not a public agency under the Act.  Consequently, the disclosure provisions of Section 87200 are inapplicable to its executive director.

FACTS


You are the executive director of the San Gabriel Valley Association of Cities.  In that capacity, you do the banking at the direction of elected members of the association.  You have received information from this office regarding "public officials who manage public investments" and seek our clarification of the term "manage."


The San Gabriel Valley Association of Cities is a nonprofit corporation.  The corporation conducts studies for its members and coordinates special meetings and events.


The corporation is funded through membership fees paid by its members, which are cities.  Each member pays between $350 and $500 per year to the corporation.  The corporation has an annual budget of between $20,000 and $30,000. 

ANALYSIS


Effective January 1, 1990, Section 87200 of the Government Code was amended to add city treasurers, county treasurers, and "other public officials who manage public investments" to the list of persons who must file Commission Form 721 Statements of Economic Interests.  Any person who falls within one of these categories, or is a candidate for any of these offices which is elective, is now subject to the conflict-of-interest disclosure requirements of the Act.  


In order to determine whether the provisions of Section 87200 are applicable to you as executive director of the San Gabriel Valley Association of Cities, we must first determine whether you manage public investments.  Public investments are made with public moneys.  "Public money" is defined to include all bonds and evidence of indebtedness, and all moneys belonging to the state, or any city, county, town, district, or public agency therein, and all moneys, bonds, and evidence of indebtedness received or held by state, county, district, city, town, or public agency officers in their official capacity.  (Penal Code Section 426.)  Accordingly, if the funds you invest for the San Gabriel Valley Association of Cities are public moneys, the provisions of Section 87200 may be applicable to you.

Local Government Agencies


Section 82003 defines "agency" to include any state or local government agency.  Section 82041 defines "local government agency" to mean a county, city or district of any kind including school districts or any other local or regional political subdivision, or any department, division, bureau, office, board, commission, or other agency of the foregoing.  


The Commission has provided further guidance in determining whether an organization such as yours is a local government agency.  (In re Siegel (19977) 3 FPPC Ops. 62.)  The Siegel opinion involved a nonprofit water development corporation formed by the City of Pico Rivera.  The Commission applied the following four-part test to determine whether this corporation was a local government agency:


1.  Whether the impetus for formation of the entity originated with a government agency.


2.  Whether the entity is substantially funded by, or its primary source of funds is a government agency.


3.  Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed; and


4.  Whether the entity is treated as a public entity by other statutory provisions.


In Siegel the Commission concluded that the corporation was a local government agency and the members of the corporation's board of directors were subject to the disclosure and disqualification requirements of the Act.  We now apply the Siegel factors to the information you have provided about the San Gabriel Valley Association of Cities to determine whether this organization is a local government agency.


The first factor is whether the impetus for formation of the association originated with a governmental agency.  The first factor is met where an entity is created by statute or ordinance or by some official action of another local government agency.  For example, in the Keene Advice Letter (No. I-89-613) the agency in question was created by legislation.  In the Siegel opinion, although the agency was created as a nonprofit corporation, the city council was intimately involved in the creation of the corporation in question which was thus a government agency.  Conversely, in 1978 in In re Leach (4 FPPC OPS. 48), the Commission found that since the local chamber of commerce and business association preexisted the contractual relationship with the city, it was clear that the city was not the impetus for formation of the association and the chamber.


It would appear that the San Gabriel Valley Association of Cities was not created by statute, ordinance or official action.  Rather, representatives of the member cities gave the impetus for formation of the association for the purpose of promoting issues of interest to cities in the area.  Thus, under this first prong of the test, the San Gabriel Valley Association of Cities is not a local government agency.


The second factor is whether the association is substantially funded by a government agency.  In Siegel, the city was a certain, continuing source of capital to the corporation.  Furthermore, the city was viewed as, in essence, a guarantor of the indebtedness of the corporation. (Siegel, supra, pp. 65-66.)  In contrast, in Leach the association and the chamber received their operating funds primarily from private sources.


You have stated that the members of the association are cities.  These cities pay dues of between $350 and $500 per year to belong to the association.  Therefore, the association is funded by its members and is not substantially funded by one government agency.  Thus, the association does not appear to be a local government agency under this part of the test.


The third factor is whether the principal purpose for the formation of the association is to provide services or undertake obligations which public agencies are legally authorized to perform or have traditionally performed.  In Siegel, the Commission determined that acquisition and operation of a water system is a service commonly provided by municipalities in their public capacities.  (Siegel, supra, p. 66.)  However, in Leach, promotion of the downtown business district, promotion of the city, and operation of the convention bureau were found to be activities performed equally by cities and nongovernmental entities.  They were therefore viewed as activities which were less public in nature than providing a public water supply.  (Leach, supra, p. 51.)


The San Gabriel Valley Association of Cities conducts studies of interest to its members and sponsors informational meetings to discuss matters affecting member cities.  As in Leach, supra, these activities appear to be such that they could be performed equally by cities and nongovernmental entities.  Thus, under this part of the test, it appears that the association is not a local government agency. 


The fourth factor is whether the association is treated as a public entity by other statutory provisions.  You have stated that the association has nonprofit status and has been assigned a number by the Internal Revenue Service for purposes of its tax-exempt status.  Thus, it would appear that the association is not a governmental agency but rather a private nonprofit corporation.


Pursuant to this analysis, we conclude that the San Gabriel Valley Association of Cities is not a local government agency.  Therefore its members are not subject to the disclosure and disqualification provisions of the Act.  More specifically, you, as the executive director for the association, do not fall within the term "other public officials who manage public investments" as that term is used in Section 87200, as amended.  Accordingly, you are not required to file Commission Form 721 Statements of Economic Interests.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division

