




December 19, 1990

Thelma M. Kail

City Clerk

City of Pico Rivera

6615 Passons Boulevard

Pico Rivera, CA  90660






Re:
Your Request for Informal Assistance


Our File No. I-90-724

Dear Ms. Kail:


This is in response to your letter requesting assistance regarding the enforcement provisions of the Political Reform Act (the "Act").  Since your question is general in nature and you have not named a specific elected official or candidate on whose behalf you have made this request, we can only provide the following informal advice.  

QUESTION


Which local agency is authorized to enforce violations of the filing requirements of the Political Reform Act?  

CONCLUSION


Generally, the district attorney is the civil prosecutor in connection with local elections.  In addition, the Act provides specific enforcement duties for filing officers with respect to the late filing of statements or reports.  Moreover, the filing officer may bring a civil action and obtain a judgment in small claims, municipal, or superior court, depending on the jurisdictional amount, for the purpose of collecting any unpaid monetary penalties, fees, or civil penalties.  

FACTS


You are the city clerk for the City of Pico Rivera.  In the last general municipal election your office contacted the office of the district attorney with respect to a local candidate who was one month late in filing his campaign statement due July 31, 1990.  


The district attorney's office contacted you on September 6, 1990, and stated that they could not enforce the Political Reform Act.  You have asked which local agency is authorized to enforce violations of the filing requirements of the Political Reform Act.

ANALYSIS


Section 91001(b) provides:


The civil prosecutor is primarily responsible for enforcement of the civil penalties and remedies of this title.  The civil prosecutor is the commission with respect to the state or any state agency, except itself.  The Attorney General is the civil prosecutor with respect to the commission.  The district attorneys are the civil prosecutors with respect to any other agency.  The civil prosecutor may bring any civil action under this title which could be brought by a voter or resident of the jurisdiction.  


This section has been interpreted to establish the district attorney as civil prosecutor for violations of the Act which occur in connection with local elections.  (Jackson Advice Letter, 

No. A-76-493, copy enclosed.)  Thus, with respect to a local school board, we advised that the district attorney has primary civil enforcement authority over the action.  (Alderman Advice Letter, No. 76-347, copy enclosed.)  


However, Section 91013 and 91013.5 provide specific enforcement duties for city clerks.  Sections 91013 and 91013.5 provide:

\ 91013.  Late Filing of Statement or Report; Fees.


(a) If any person files an original statement or report after any deadline imposed by this act, he or she shall, in addition to any other penalties or remedies established by this act, be liable in the amount of ten dollars ($10) per day after the deadline until the statement or report is filed, to the officer with whom the statement or report is required to be filed.  Liability need not be enforced by the filing officer if on an impartial basis he or she determines that the late filing was not willful and that enforcement of the liability will not further the purposes of the act, except that no liability shall be waived if a statement or report is not filed within 30 days for a statement of economic interest, other than a candidate's statement filed pursuant to Section 87201, five days for a second preelection campaign statement, and 10 days for all other statements or reports, after the filing officer has sent specific written notice of the filing requirement.


(b) If any person files a copy of a statement or report after any deadline imposed by this act, he or she shall, in addition to any other penalties or remedies established by this chapter, be liable in the amount of ten dollars ($10) per day, starting 10 days, or five days in the case of the second preelection campaign statement, after the officer has sent specific written notice of the filing requirement and until the statement is filed.  


(c) The officer shall deposit any funds received under this section into the general fund of the jurisdiction of which he or she is an officer.  No liability under this section shall exceed the cumulative amount stated in the late statement or report, or one hundred dollars ($100), whichever is greater.

\ 91013.5.  Collection of Penalties.


In addition to any other available remedies, the commission or the filing officer may bring a civil action and obtain a judgment in small claims, municipal, or superior court, depending on the jurisdictional amount, for the purpose of collecting any unpaid monetary penalties, fees, or civil penalties imposed pursuant to this title.  The venue for this action shall be in the county where the monetary penalties, fees, or civil penalties were imposed by the commission or the filing officer.  In order to obtain a judgment in a proceeding under this section, the commission or filing officer shall show, following the procedures and rules of evidence as applied in ordinary civil actions, all of the following:


(a) That the monetary penalties, fees, or civil penalties were imposed following the procedures set forth in this title and implementing regulations.  


(b) That the defendant or defendants in the action were notified, by actual or constructive notice, of the imposition of the monetary penalties, fees, or civil penalties.  


(c) That a demand for payment has been made by the commission or the filing officer and full payment has not been received.


Thus, filing officers may impose fines for the late filing of statements or reports and bring a civil action to obtain a judgment in small claims, municipal, or superior court for the purpose of collecting any unpaid monetary penalties, fees, or civil penalties.  (See Also, In re Rundstrom (1975) 1 FPPC Ops. 188;  Mathews Advice Letter, No. I-89-663; Bramhall Advice Letter, No. I-90-263; Handbook for City and County Filing Officials, copies enclosed.)  Such enforcement actions brought by filing officers is in addition to any other penalties which may be assessed by the Commission or others under the Act.


I hope this general information will be of assistance.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Kathryn E. Donovan

General Counsel

By:
John W. Wallace


Counsel, Legal Division
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