




March 21, 1991

Ms. Diane M. Fishburn

OLSON, CONNELLY, HAGEL,

  FONG & LEIDIGH

300 Capitol Mall, Suite 350

Sacramento, CA 95814






Re:
Follow-up to Your Requests for Confirmation of Telephone Advice 

Our File No. A-90-733c

Dear Ms. Fishburn:


We write to inform you of modification of advice provided to you previously in Fishburn Advice Letters No. A-90-733 and A-90-733a (copies enclosed).  You had sought advice on behalf of the California Democratic Party concerning, among other things, the Proposition 73 contribution limitations of the Political Reform Act (the "Act").   Our modification specifically concerns contributions made by a candidate to a political party which are thereafter used to make "member communications" during a special election cycle.


In A-90-733 you were advised that with one exception, "there were no limits on a political party's use of funds for communications to its members ("member communications") even if the expenditures for the communication were made at the behest of a candidate in a special election."   The one exception concerned the party's use of funds received from candidates for member communications at another candidate's behest.  This advice was premised on the understanding that the decision in Service Employees International Union, et al. v. Fair Political Practices Commission, et al. ((E.D. Calif., 1990) 747 F. Supp.580) ("SEIU") did not invalidate the special election contribution limitations of Proposition 73.  Because Section 85304's prohibition on transfers to a candidate remained in effect for a special election, you were therefore informed you were informed that the party could not use any funds received from candidates for member communications at a special election candidate's behest.  


Under Section 85304, a candidate is prohibited from transferring funds to a candidate in a special election.  We believe that such a prohibition is rendered meaningless if a candidate were permitted to contribute to a political party and specify that the contribution was to be used by the party to send membership communications during a special election cycle.  Whereas the party's member communications are not considered a contribution to a special election candidate, even when made at that candidate's behest, an identical communication sent by anyone else would be considered a contribution.  The identical communication sent by a candidate would be a prohibited transfer under Section 85304.


We now modify our advice to permit a candidate to make a contribution of funds to a political party without restriction provided the candidate does not designate that the funds are to be used by the party for the purpose of member communication during a special election cycle, whether or not at the behest of a special election candidate.  Recognizing that the transfer prohibition remains applicable in special elections, this modification is premised on the fact that (a) there are no restrictions on contributions made from any source to a political party with the demise of Section 85302, and (b) the Commission has previously advised that a political party's member communications, made at the behest of a candidate in a special election, were not subject to the Act's contribution limitations.  (Olson Advice Letter, A-89-633; Bell Advice Letter, A-89-644.)


This modification does not change the existing limit on a political party's ability to contribute up to $5,000 to a candidate in a special election.  (Section 85305(c)(3).)  


Finally, we wish to caution that this modification of advice is posited on the recognition that with the exception of the special election limits, no other contribution limits are presently in effect as a result of the court's decision in SEIU.  The Commission will reevaluate this modification of advice if and when the district court's decision in SEIU is reversed and the balance of the Act's contribution limits reinstated.  In such a case, our advice on this issue will probably change.  The Commission will also reevaluate this modification should other contribution limits be enacted by the Legislature.


Please contact me if you have any questions regarding this matter at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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