




February 7, 1991

John Glenn

BART Director, District No. 6

2201 Broadway, Suite 308

Oakland, CA  94612






Re:
Your Request for Advice

Our File No. A-90-737

Dear Mr. Glenn:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act ("the Act")  to your duties as a member of the San Francisco Bay Area Rapid Transit District ("BART") Board of Directors.  You represent BART District No. 6 in southern Alameda County. 


 This letter concerns your ability to participate in future decisions of the BART Board of Directors.  We make no comment on your participation in any past decision.  (Regulation 18329(c) (4) (A), copy enclosed.)  In addition, our advice is limited only to provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code Section 1090.

QUESTION


Under the Act, may you participate in the decision to upgrade the San Ramon corridor project from a Stage III to Stage II project?  

CONCLUSION


You may participate in this staging decision regarding the San Ramon corridor project if it is not reasonably foreseeable that there will be a material financial effect on any of your economic interests. 

FACTS


You are the sole owner of John Glenn Adjusters ("Adjusters"), a claims adjusting firm which provides services to San Mateo County Transit, Central Contra Costa Transit Authority, the Golden Gate Bridge District and the Santa Clara County Transit District.  Each of these transit companies has paid Adjusters more than $250 in fees in the past twelve months. 


Adjusters evaluates and negotiates the settlement of personal injury and property damage claims asserted against the transit companies by members of the public.  A majority of these claims are related to motor vehicle collisions involving buses operated by the various transit companies.  


Sometimes matters come before the BART Board of Directors which may indirectly affect the business activities of a particular transit company which is a source of income to Adjusters.  For example, a new or extended BART rail line could potentially have an impact on any bus company operating in the vicinity of the rail line.  If the bus services were competing with the rail services, there might be a detrimental impact on the particular bus routes involved.  If the bus company decided to operate service which was complimentary to the rail transit service, ie. by providing feeder service to the rail stations, the bus company's business may be positively impacted.


Central Contra Costa Transit Authority (CCCTA), a non-profit, public entity which operates primarily in Contra Costa County, is a source of income to Adjusters.  In October 1990, the BART Board proposed upgrading an undefined extension project for transit in the San Ramon corridor from a Stage III project to a Stage II project.


The BART extension program is divided into three stages.  Stage I extension projects are likely to be completed between 1995 and 2000, although full funding is not available at this time.   Stage II projects are less defined, unscheduled and unfunded; they cannot be started until Stage I projects are completed.  Stage III projects are similar to Stage II projects, but more remote.  


Major determinations regarding the possible San Ramon corridor line, such as whether a heavy rail (such as BART), or a light rail/trolley line should be used, the location of the route, and the number of stations have not been made.  In your opinion, the only effect of a change from Stage III to Stage II would be to notify the public that BART is interested in providing rail transit in the San Ramon corridor.  However, the decision to change the staging would not bring the project any closer to fruition.


The BART staff projects that the earliest start of any construction on the San Ramon corridor project is probably 10 to 20 years in the future. It would be subject to numerous contingencies in the planning and approval process, including obtaining an EIR and financing.  Actual commencement of operation is probably 15 to 25 years in the future.  


The district's planning staff made the following assumptions in order to research and analyze the estimated financial impact of the proposed San Ramon corridor project on CCCTA: 


1.
A San Ramon Valley light rail line (a non-BART type system to be operated by BART) would operate from Walnut Creek BART to Dublin with its southern terminal near the proposed BART station near the former Southern Pacific San Ramon Branch intersection with Interstate 580 in Dublin.


2.
Rail line operation would begin in the near future.


3.
Light rail stations would be located in Alamo, Danville, and Bishop Ranch.  Stations would each have minimal parking facilities due to limited land availability.


4.
Current costs and equipment are used for calculations.


5.
CCCTA would operate two feeder bus routes to serve the light rail system in place of their existing 121 Route, which would be discontinued.


6.
Estimated passenger levels are based on current population characteristics. 


Based on the assumptions above, the planning department concluded that: 


1.
CCCTA would receive an increase in gross annual receipts of approximately $18,000,


2.
CCCTA would have a decrease in expenses of approximately $280,000, and


3.
CCCTA would save approximately $165,000 in assets because one less bus would be required.

ANALYSIS


The Act prohibits a public official from making, participating in, or using her official position to influence a governmental decision in which she knows or has reason to know she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of her immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(a)-(e).


As a public official, you may not participate in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on your business or on any source of income of $250 or more within the 12 months prior to the time when the decision is made.  (Section 87103(a), (c) and (d).)  

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)


The upcoming discussions and decision involve upgrading the San Ramon corridor project from Stage III to Stage II.  As discussed, this decision to change the staging does not bring the project any closer to fruition.  At some point in time (when all the current Stage I projects have been completed), the San Ramon project will have to be upgraded from a Stage II to a Stage I project to be funded for construction.  If, and when, this becomes a Stage I project, current projections for the start of construction are 10 to 20 years in the future.


However, we do believe that it is reasonably foreseeable that moving the project from Stage III to Stage II could have a financial effect on either Adjusters or CCCTA.  It is foreseeable that the San Ramon corridor project could stimulate development along the corridor route.  Increased development, coupled with the corridor line itself, could increase the need for CCCTA feeder bus routes.  Therefore, whether or not the effect of this staging decision is material will determine if you may participate in the decision.

Materiality


Since we were not provided with specific facts about the San Ramon corridor and how your economic interests may be affected, the following is a general discussion regarding materiality and disqualification.  Since Adjusters derives income of over $250 a year from CCCTA, CCCTA is considered a source of income under the Act.  (Section 87103(c).)  If a decision regarding the San Ramon corridor line has a material financial effect, distinguishable from the effect on the public generally, on either your business or on a source of income to you, you must disqualify yourself from participating in such decision.  


Regulation 18702 (copy enclosed) sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision,  Regulation 18702.1 (copy enclosed) applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, Regulations 18702.2 to 18702.6 apply to determine whether the effect of the decision is material.


You are precluded from participating in any decision regarding the San Ramon corridor line if it will have a material financial effect on Adjusters.  If your company will be affected by a decision, the effect is considered material under Regulation 18702.2(g) if:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.


In the analysis, you also have to determine if there will be a material financial effect on CCCTA, a non-profit public entity.  Regulation 18702.5 (copy enclosed) provides the guidelines for determining the material financial effect when a nonprofit entity, which is a source of income, is indirectly involved in the decision.


If you determine that there will not be a material financial effect on either Adjusters or CCCTA, you may participate in this staging decision.  


I trust that this letter has answered your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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