




December 21, 1990

Mr. Robert M. Hertzberg

Margolis, Hertzberg & Morin

3550 Wilshire Blvd., Suite 1418

Los Angeles, CA  90010-2415






Re:
Your Request for Advice







Our File No. A-90-741

Dear Mr. Hertzberg:


You have requested advice on behalf of Los Angeles City Councilwoman Gloria Molina regarding the contribution limits of the Political Reform Act (the "Act).   

QUESTIONS


1.  Does Section 85305, which sets forth the framework of contribution limitations for special elections, apply to special elections only after December 4, 1990, the date of the Commission meeting discussing the section?


2.  Does Section 85305 apply to special elections only after November 21, 1990, the date that Commission staff informed candidates in the Los Angeles County Board of Supervisors' election scheduled for January 22, 1991, that the contribution limits applied to special elections?

CONCLUSIONS


1 & 2.  No.  Neither the decision of the federal district court in Service Employees International Union et al. v. Fair Political Practices Commission, Case No. CIVS 89-433 LKK ("SEIU"), nor any action by the Commission or its staff rendered Section 85305 at any time inapplicable to special elections.  Thus Section 85305 has applied to special elections since its enactment.

FACTS


Councilwoman Molina is a candidate in a special election for a seat on the Los Angeles County Board of Supervisors.  The election is scheduled for January 22, 1991.  


On November 21, 1990, the Molina for Supervisor campaign (the "campaign") received a letter from Commission staff informing all candidates about the special election contribution limits of Section 85305.  Before that date the campaign accepted a number of contributions in excess of the limits of Section 85305.  The campaign claims that Commission staff, on more than one occasion, advised the campaign over the telephone that the recent federal district court decision in SEIU had invalidated all contribution limits applicable to the Los Angeles County Supervisor's election.

ANALYSIS

A.  Procedural Background


The voters enacted Section 85305 in 1988 as part of the political campaign reform initiative, Proposition 73.  Section 85305 sets forth a framework of contribution limits on candidates, political committees, and broad based political committees during a special election cycle.


On September 25, 1990, the federal district court, Eastern District of California, declared unconstitutional contribution limits enacted by Proposition 73 and measured in relation to the  fiscal year.  (SEIU, Conclusions of Law, filed September 25, 1990.)  The court ordered:

1.  All contribution limitations measured on a fiscal year basis violate the provisions of the First Amendment to the Constitution of the United States and are hereby declared unenforceable; accordingly, enforcement of all such provisions are PERMANENTLY RESTRAINED;





Conclusions of Law, p. 32, emphasis added.


The district court invalidated no other contribution limits.


On December 4, 1990, the Commission confirmed staff's advice that the contribution limits of Proposition 73 remained in effect as they related to special elections.

B.  Application of Section 85305 to the Molina Campaign


Your letter makes "a formal inquiry as to whether the Commission's December 4th action is retroactive from the date of such action.  Alternatively, inquiry is made as to whether, at a minimum, the retroactive effect of the Commission's action should be from November 21, 1990 forward since that was the date that all of the campaigns received notification of the Commission's intended action." 


Your inquiry somewhat mischaracterizes the effect of the district court's decision upon Section 85305 and the Commission's actions since the decision.  "Retroactivity" implies that there was some change in the law.  That is not the case here.  First, Section 85305 has been in effect since the enactment of Proposition 73 in 1988.  As evident from the language of the district court's order cited above, the district court invalidated only those contribution limits based on a fiscal year basis.  Because Section 85305 is based on a special election cycle, it is unaffected.  


Second, the Commission's action on December 4 and the staff's action on November 21, 1990, merely affirmed the current state of the law--that contribution limits remained in effect for special elections.  The Commission's action on December 4 merely directed Commission staff to continue to give such advice.  


This is consistent with the Commission's powers under the law.  Absent a clear declaration by an appellate court, neither the Commission nor the Commission staff has the legal authority to declare a provision of the act unenforceable or refuse to enforce a statute on constitutional grounds.  (Cal. Constitution, Article III, Section 3.5(a),(b).)


Moreover, Commission staff has no record of anyone identifying himself or herself with the Molina for Supervisor campaign and calling to request advice on the application of contribution limits to special elections.  We do have a record of one caller on October 4, 1990, requesting information about the general applicability of contribution limits to a Los Angeles County Board of Supervisor's election.  However, that caller did not disclose that the question concerned a special election or that he was calling on behalf of any candidate.  Even if Commission staff had given the advice that the campaign claims, such oral advice, as informal advice, cannot immunize actions contrary to the Act.  (Section 83114(b); Regulation 18329, copy enclosed.)  


Finally, any stay in the effect of Section 85305 would allow the Molina for Supervisor campaign to keep contributions in excess of the legal limits and be contrary to the advice given to the public.  As early as the Commission's October 2, 1990, meeting, Commission staff has been taking the position that SEIU did not affect the limits on special elections.  And prior to the letter of November 21, 1990, and the Commission meeting of December 4, 1990, Commission staff advised other candidates in the Board of Supervisors' election that Section 85305 remained in effect and that contribution limits still applied to special elections.  Staying the effect of Section 85305 would effectively put the Molina campaign's opponents, who followed the law and did not collect excess contributions, at a clear disadvantage.


In sum, contribution limits as applied to special elections have remained in effect since the enactment of Proposition 73, and neither the actions of the federal district court nor the Commission has stayed the effect of Section 85305 upon the Los Angeles County Board of Supervisor's election or the Molina campaign.


If you have any further questions regarding this matter please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Mark T. Morodomi

Counsel, Legal Division
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