




February 11, 1991

Mr. P. Lawrence Klose

Office of the City Attorney

P.O. Box 7540

Mountain View, CA 94039






Re: Your Request for Informal Assistance






    Our File No. I-90-743

Dear Mr. Klose:


This is in response to your request for advice on behalf of city councilmember Dena Bonnell regarding the conflict of interest provisions of the Political Reform Act (the "Act").   Since your letter provides general information, we are treating your request as one for informal assistance. 

QUESTIONS


1.
May city councilmember Dena Bonnell participate in a decision regarding a proposed site for a new library when one of the sites under consideration belongs to a bank which provides financing for the oil company that employs councilmember Bonnell?


2.
Does a public official have a financial interest in a bank as a result of receiving interest from a bank account deposit?

CONCLUSIONS


1.
Councilmember Bonnell may participate in a decision regarding a site for a new library unless her employer and the bank that owns one of the proposed sites are "otherwise related business entities" as discussed in Regulation 18236(b).


2.
Interest from a bank deposit is not income as defined in Section 82030 and does not constitute a financial interest as contemplated by Section 87103.

FACTS


City councilmember Dena Bonnell is a paid financial consultant who receives in excess of $250 per year for her services from an oil company.  The oil company has an ongoing business relationship with a very large, statewide banking institution ("the bank") which provides an annual line of credit to the oil company.  The oil company maintains its business accounts at the bank which furnishes the line of credit.  The oil company receives virtually all of its financing for its operations from the bank, which receives monthly reports and conducts an annual audit relating to the financial condition of the oil company. Councilmember Bonnell maintains her personal bank accounts with the same bank.


The City of Mountain View is considering construction of a new downtown library.  Several sites are being considered, including one which is the site of the bank's downtown branch.


You are questioning whether councilmember Bonnell may participate in the site selection decision, in light of her employment relationship with the oil company and the interest received from the bank from her personal accounts.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence any governmental decision in which they know or have reason to know they have a financial interest.  Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(c), (d).


City councilmembers are public officials subject to the conflict-of-interest provisions of the Act.  (Section 82048; Regulation 18700, copy enclosed.)  Therefore, councilmembers may not participate in or use their official position to influence any governmental decision which will have a reasonably foreseeable and material effect on their economic interests, including any sources of income to them.


Councilmember Bonnell received more than $250 per year from her work for the oil company, making the oil company a source of income.  Therefore, she must disqualify herself from any decision which will foreseeably and materially affect the oil company where such effect is distinguishable from the effect on the public generally.


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 898-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re: Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)


From the information provided, it does not appear reasonably foreseeable that the sale by the bank of one of its branch sites will have a material financial effect upon one of many companies to which the bank furnishes a line of credit.  It is extremely unlikely that the divestiture by the bank, a large statewide institution, of one of its numerous branches would have any effect at all upon the oil company, unless the bank and the oil company that employs Ms. Bonnell are otherwise related business entities, as discussed in Regulations 18706 and 18236 (copies enclosed). 


Regulation 18706 provides that an official has a financial interest in a decision "if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity 

which is a parent or subsidiary of, or is otherwise related to a business entity in which the official has one of the interests defined in Government Code Section 87103 (a), (c), or (d)."


Since councilmember Bonnell receives more than $250 per year from the oil company, her financial interest in the company falls within Section 87103(c) and (d), quoted above.


Regulation 18236(b) states that business entities which are not in a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:


(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:


(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or


(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.


You have indicated to me in telephone conversations that to your knowledge, the conditions set forth in Regulation 18236 are not met by the bank and the oil company, except that the bank does require monthly reports and annual audits in connection with its agreement with the oil company to extend a line of credit.  You had some concern that the reporting and audit requirements would bring the two entities into a regular and close working relationship as set forth in Regulation 18236(b)(2)(D).  It should be borne in mind that the regular and close relationship cited in Regulation 18236(b)(2)(D) is one of four listed factors and that such a relationship would not automatically trigger a determination that the bank and the oil company were otherwise related business entities.


Given the size of the bank and the structured reporting required of the oil company, there appears to be herein a customary arrangement by a lender to monitor the financial condition of an ongoing debtor rather than a "regular and close working relationship."  The regulation cited above looks for a substantial operational connection.  (See Lyders advice letter, No. A-85-117, copy enclosed.)  Consequently, under the facts you have provided, it does not appear that the bank and the oil company are otherwise related business entities.  Absent such a relationship, there would be no basis for councilmember Bonnell to disqualify herself from participating in the library site selection decision.


Of course, if there are facts indicating that the factors set forth in Regulation 18236(b) are present, then there could be a basis for finding that the two entities are otherwise related business entities.  In the event that a determination is made that the bank and oil company are related business entities, the pivotal issue would be whether the site selection decision would have a foreseeable material financial effect on the bank.  However, the facts you have furnished do not seem to show that the entities are closely related as contemplated by Regulation 18236, and it appears that the councilmember may participate in the site selection decision.


As to your question regarding a possible conflict of interest resulting from the interest received by the councilmember from the bank, be advised that Section 82030 specifically excludes interest from a time or demand deposit in a financial institution from the definition of income in the Act.  Thus, the bank is not a source of income to councilmember Bonnell.


I trust the above answers your questions.  If you need further information, please do not hesitate to call me at (916) 322-5901.






Sincerely,






SCOTT HALLABRIN








Acting General Counsel






By:  SUSAN BOBROW







Counsel, Legal Division
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