




January 8, 1991

Mr. Martin Eber

EBER & NAKAGAWA

650 California Street, 26th Floor

San Francisco, CA 94108






Re:
Your Request for Confirmation of Phone Advice 

Our File No. A-90-744

Dear Mr. Eber:


You are seeking further advice on behalf of City of San Francisco Supervisor Richard Hongisto, regarding his duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Although your letter dated December 12, 1990 does not indicate that you are acting as the supervisor's authorized representative, Mr. Hongisto has confirmed that you have authorization to make such a request on his behalf.  Therefore, pursuant to Regulation 18329 (copy enclosed), we provide you with this advice.


The supervisor and Randy Riddle of the City Attorney's Office were advised by telephone on November 30, 1990 that it appeared the supervisor had a potential disqualifying conflict of interest on a pending condominium conversion ordinance before the Board of Supervisors, based on his ownership of a number of rental properties in the city.  


The ordinance would permit the conversion of up to 1,000 rental units into condominiums over a two-year period.  Among other things, the ordinance would apply only to apartment complexes of between 25 and 200 units, to complexes at least 80% occupied, and in which at least two-thirds of the tenants in the complex agree to the conversion.  Existing tenants will have the right of first refusal of purchase, and a tenant in a converted complex who did not or could not purchase would be permitted to remain as a tenant.  


Supervisor Hongisto owns a number of apartment buildings in the jurisdiction, none of which contain more than 12 residential units.  Both Supervisor Hongisto and Mr. Riddle were advised that  the proposed ordinance, by permitting up to 1,000 rental units in the jurisdiction to be removed from the rental market, would appear to result in an increase in value for the remaining rental units in the jurisdiction.  Therefore, although the supervisor's properties are not specifically covered by the language of the proposed ordinance, the increase in value of the city's remaining rental units - in complexes of less than 25 or more than 200 units - was foreseeable, and therefore would appear to constitute a disqualifying conflict of interest if the requisite financial thresholds were met.


You have indicated in your letter of December 12, 1990, with the attachment from an economist, Mr. Patrick Mason, as well as in your subsequent telephone conversations and fax communications with this agency, that you do not agree with the telephone advice provided to Mr. Hongisto and Mr. Riddle.  You have suggested that the analysis of Mr. Mason demonstrates that the proposed ordinance presents "no conceivable indirect material financial effect to Mr. Hongisto's income or assets."


According to the analysis of Mr. Mason, "the most probable outcome" is that there would be no change in rent levels throughout the jurisdiction if the ordinance is approved.   On the basis of this analysis, you have suggested that no financial impact on Supervisor Hongisto's properties will result if the proposed ordinance is adopted and that the requisite disqualifying threshold amounts as provided in Regulation 18702.3(a)(3) will not be met.


Mr. Mason's conclusion appears to be a well-reasoned speculative assessment as to the impact of the proposed ordinance, premised on a theoretical analysis rather than on an evaluation of any specific factors.  (See, for example, Regulation 18702.3(d)(1), (2), and (3).)  However, because the Commission does not act as a finder of fact, we decline to evaluate the accuracy of Mr. Mason's conclusions.  


Therefore, to the extent the conclusions are premised on an accurate factual assessment, it could appear that Supervisor Hongisto's participation in decisions concerning the proposed ordinance would be permitted.  However, we note that you have represented in a telephone conversation that among your clients is a party who has a direct interest in the proposed ordinance.  This raises an additional question apart from the factual accuracy of Mr. Mason's conclusions: whether under these circumstances it is reasonable for the supervisor to rely and thereafter act on your conclusion that no disqualifying conflict exists.  Whether it is reasonable for the supervisor to rely on your advice is a factual determination; we cannot advise you or the supervisor on the matter and leave it for the supervisor to ultimately determine that for himself.  If it is not reasonable for the supervisor to rely on your advice, a decision to participate would not be protected by the immunity provided by Section 83114, and would subject the supervisor to whatever risks were involved in such an action.


We are unable to respond to your query concerning the "public generally exception," raised for the first time in your letter.  We have not been provided with any information necessary to make any determination as to whether the proposed ordinance's impact on Mr. Hongisto will or will not be distinguishable from the public in his jurisdiction.  There has been no information provided with respect to the total number of residential property owners in the jurisdiction, nor the number of property owners of small, medium, and large properties.  Furthermore, it is not clear that the impact of the proposed ordinance will impact small (or large) property owners in substantially the same manner, nor is it apparent that the residential rental property owners in the jurisdiction are or are not heterogeneous in nature.  It is, in short, a consideration about which no information exists to warrant consideration of whether the exception applies.


To reiterate, our telephone advice provided to Supevisor Hongisto and Mr. Riddle was that the supervisor may not participate in the decision on the condominium conversation ordinance because it appeared that the decision will have the requisite foreseeable material financial impact on his property ownership interests in the jurisdiction in a manner distinguishable from the effect on residential rental property owners in the city.  However, to the extent facts exist which demonstrate that the ordinance will not have the requisite foreseeable disqualfiying material financial impact on the supervisor's property interest, his participation in the proposed ordinance would be permitted.  Whether or not it is reasonable for the supervisor to rely on the facts is a determination he alone must make.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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