




January 15, 1991

John G. Barisone

City Attorney

City of Santa Cruz

333 Church Street

Santa Cruz, CA  95060






Re:
Your Request for Informal Assistance


Our File No. I-90-751

Dear Mr. Barisone:


This is in response to your letter requesting advice on behalf of Santa Cruz City Councilmember Louis Rittenhouse regarding the councilmember's responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request concerns a series of future decisions, we are treating your request as one for informal assistance and providing you with these general guidelines.  

QUESTIONS


1.  Under what circumstances may Councilmember Rittenhouse participate in city council or redevelopment agency decisions, or in decisions of the three member "downtown subcommittee" which may materially financially affect (a)  Real property owned by Rittenhouse Building Investments Corporation or either of the two Rittenhouse trusts, or, (b)  Rittenhouse Building Investments Corporation?


2.  Under what circumstances may Councilmember Rittenhouse, participate in decisions concerning the redesign and replacement of public improvements along Pacific Avenue damaged in the earthquake?


3.  To what extent is Councilmember Rittenhouse precluded from participating in decisions pertaining to development within the redevelopment survey area or to the appropriation of redevelopment agency funds?

CONCLUSIONS


1.  The councilmember may not participate in any decisions which concern the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, inclusion in or exclusion from any city, county, district or other local governmental subdivision, the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the councilmember has a direct or indirect interest.  


Further, the councilmember may not participate where the indirect effect on the councilmember's economic interests will be material as follows:  


A.  Real Property



(i)  Where the decision will only indirectly affect the councilmember's property because the property that is the subject of the decision is within 300 feet of the councilmember's property, the councilmember must disqualify unless the decision will have no financial effect upon the his real property interest.  


(ii)  Where the councilmember's real property is located more than 300 feet, but within 2,500 feet of the project area, the councilmember must disqualify if the decision will have a reasonably foreseeable effect of $10,000 or more on the fair market value of the councilmember's real property or will affect the rental value of the councilmember's real property by $1,000 or more per 12 month period.  


(iii)  If the councilmember's real property is located beyond a 2,500 foot radius of the boundaries of the subject property, the effects on his property are less foreseeable.  Thus, he may participate unless unusual circumstances make it foreseeable that the fair market value of the councilmember's property will be impacted by $10,000 or the rental value by $1,000 or more per 12 month period.


For decisions which may affect the councilmember's real property but which do not involve a subject property from which the distances can be determined, the councilmember must disqualify if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of his real property or $1,000 or more on the rental value of his property in a 12 month period.  These standards would also apply where a decision will impact the councilmember's property because the councilmember's property is the subject property or within an area to be affected by the decision, but is not specified in Regulation 18702.1.


B.  Business Interests 



Finally, Councilmember Rittenhouse must disqualify where Rittenhouse Building Investments Corporation initiates a proceeding or is a named party in, or the subject of the proceeding, or where Rittenhouse Building Investments Corporation will be materially affected indirectly.


2.  The councilmember may not participate in the public improvement decisions if the real property in which the councilmember has an interest will receive new or substantially improved services as a result of the decision, or the decision will materially affect the councilmember's property as determined by the other provisions of Regulation 18702.3.  


3.  Because the councilmember owns property in the redevelopment area, he may not participate in decisions to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions.  Further, he may not participate in decisions concerning funding of the redevelopment projects if the decision will have a reasonably foreseeable, material financial effect on his economic interests.

FACTS


On October 17, 1990, the City of Santa Cruz and much of northern California was struck by a major earthquake.  In response to the damage caused by the earthquake, the City of Santa Cruz expanded its redevelopment survey area to include approximately fifteen percent of the land within the city, including the entire downtown district and Pacific Avenue.  


Mr. Louis Rittenhouse is a member of the Santa Cruz City Council, and the Santa Cruz Redevelopment Agency, and he may be appointed to a downtown subcommittee created to monitor the reconstruction of downtown Santa Cruz.  However, Councilmember Rittenhouse has a variety of economic interests that may be affected by the decisions of the various agencies of which he is a member.


1.  Councilmember Rittenhouse owns 0.5 percent of the stock in the Rittenhouse Building Investments Corporation (RBIC), a closely held family corporation.  He owns 10 of the corporation's 2,000 shares.  RBIC owns two pieces of property which are within 300 feet of property which contained the St. George Hotel (the "St. George property") which was destroyed in the earthquake.  Both of these properties contained buildings which were destroyed in the earthquake.   The St. George property is currently subject to applications concerning a replacement project to be built on that land.  In addition, RBIC owns two other properties on Pacific Avenue that are within 2,500 feet of the St. George property, as well as other properties along Pacific Avenue which were destroyed as a result of the earthquake.  Both of RBIC's properties will be the subject of development proposals in the foreseeable future.


2.  Councilmember Rittenhouse is also an employee of RBIC.


3.  Councilmember Rittenhouse derives approximately 50 percent of his income (over $10,000.00) from RBIC.  


4.  Councilmember Rittenhouse is the contingent remainderman to a trust that was established by his grandmother (the "GM trust") and is comprised of stocks and bonds and a piece of property on Pacific Avenue which is now bare as a result of the earthquake.  The councilmember's father is the trustee and has the power to retain or sell the trust principal.  The councilmember's aunt is the life estate holder.  Upon the death of the aunt the councilmember's father would be entitled to the principal of the trust.  If his father dies before his aunt dies, the councilmember would receive one-half the principal.  Both the councilmember's aunt and his father are still living. 


5.  Councilmember Rittenhouse also has a one-fourth remainder interest in his grandfather's trust (the "GF trust") which is comprised of a single piece of property on Pacific Avenue and 50 percent ownership interest in RBIC (1000 shares).  The trust property is currently bare as a result of the earthquake.  The trustee is Councilmember Rittenhouse's stepmother who has the discretion to retain or sell the trust's principal.  The trustee also votes the stock of the trust's investments.  Trust income is divided equally among Mr. Rittenhouse's father, aunt and uncle (now deceased).  

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a city councilmember, Councilmember Rittenhouse is a public official under the Act.  (Section 82048.)  Consequently, the councilmember may not participate in any decision that will have a reasonably foreseeable and material financial effect on any economic interest.

I.  Property Decisions Concerning Pacific Avenue


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


A.  Rittenhouse Building Investments Corporation


Councilmember Rittenhouse owns a one-half percent interest in Rittenhouse Building Investments Corporation which is an interest presumably greater than $1,000.  Moreover, Councilmember Rittenhouse is currently employed by and receives compensation from RBIC.  Consequently, pursuant to Section 87103, Councilmember Rittenhouse has an economic interest in RBIC.  


In addition, Sections 87103 and 82030 provide that the income and assets of an individual also include a pro-rata share of any income and assets of a business entity in which the person owns a 10 percent interest or greater.  (Webb Advice Letter, No. I-89-415, copy enclosed.)  However, absent a 10 percent ownership interest in RBIC, the income and assets of RBIC would not be economic interests of Councilmember Rittenhouse.  Thus, the councilmember is required to disqualify himself from decisions where it is reasonably foreseeable that the decision will have a material financial effect on RBIC, not on the clients or assets of RBIC.  Effects on the clients and assets of RBIC are relevant to the extent they impact RBIC financially.


B.  The Family Trusts


In addition, Councilmember Rittenhouse also has interests in two family trusts.  Section 87103 provides that an official has a pro-rata interest in any investment or other interest owned by a trust if the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.  


Regulation 18234 (copy enclosed) provides that a person has a direct, indirect or beneficial interest in a trust if the person is:


(1)  A maker and:



(A)  Can revoke or terminate the trust;


(B)  Has retained or reserved any rights to the income or principal of the trust or retained any reversionary or remainder interest; or


(C)  Has retained or reserved any power of appointment, including but not limited to the power to amend, alter or designate, either alone or in conjunction with anyone else, the person or persons who shall possess or enjoy the property or income therefrom.

(2)  A beneficiary and:

(A)  Presently receives income; or



(B)  Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable and:


1.  No powers exist to consume, invade or appoint the principal for the benefit of beneficiaries other than the filer or if there are such powers they are limited by an ascertainable standard relating to the health, education, support or maintenance of said beneficiaries; or


2.  Under the terms of the trust, no one else can designate the persons who shall possess or enjoy the property or the income therefrom.


According to your facts, Councilmember Rittenhouse is not the maker of either trust but has only a beneficial interest in the trusts.  You stated that under the GM trust, Councilmember Rittenhouse's aunt has a life estate and the councilmember's father a contingent remainder interest.  The councilmember's interest appears to be an executory interest contingent on his father predeceasing his aunt.  If the life estate holder dies before the councilmember's father, the estate will vest wholly in the councilmember's father and the councilmember's interest will be extinguished.  Thus, Councilmember Rittenhouse's interest in the GF trust is a mere expectancy at this time and not a direct, indirect or beneficial interest as contemplated in the Act.


The councilmember does, however, appear to have an economic interest in the GF trust.  According to your facts, Councilmember Rittenhouse does not currently receive income from the trust, but will take one-fourth (25 percent) of the trust's principal upon the death of the two remaining life estate holders, the councilmember's father and aunt.  It does not appear from your facts that the principal of the trust may be consumed, invaded or appointed for the benefit of beneficiaries other than the filer, nor that anyone else can designate who shall possess or enjoy the property or the income of the trust.  Thus, with respect to the GF trust it appears that the councilmember does have a direct, indirect or beneficial interest.


In addition, because his interest in the GF trust is greater than 10 percent, a pro-rata share of the assets of the trust are treated as economic interests of the councilmember.  You stated that the GF trust had two assets:  50 percent ownership in RBIC, and ownership of real property on Pacific Avenue.  If the Councilmember's one-fourth interest in RBIC and the property is worth $1,000 or more, the councilmember has a potentially disqualifying economic interest in both assets.


Moreover, since the councilmember's interest in RBIC through the GF trust would be greater than 10 percent, the councilmember would have a direct interest in the assets of the RBIC.  Thus, while the councilmember's direct ownership interest in RBIC is not sufficient to require "flow through" disclosure and disqualification obligations with respect to RBIC's clients and property, the councilmember's indirect ownership interest in RBIC through the GF trust would.  If his pro-rata share meets the thresholds in Section 87103, he would have a potentially disqualifying economic interest in those assets of RBIC.


In summation, Councilmember Rittenhouse has economic interests in the following:  


(1)  Rittenhouse Building Investments Corporation. 


(2)  Any property or investments held by the GF trust in which the value of his pro-rata share is $1,000 or more, including RBIC.  


(3)  Any property, investments or income of RBIC, where the value of his pro-rata share through the trust meets the thresholds in Section 87103.

II.  Disqualification Under the Act


Sections 87100 and 87103 of the Act prohibit any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision which will have a reasonably foreseeable and material financial effect on any economic interest.


Whether the financial consequences of a governmental decision are reasonably foreseeable at the time a decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)   Decisions concerning property owned by the councilmember or near the councilmember's property would foreseeably affect the councilmember.  


However, in addition to being foreseeable, the effect on the councilmember's economic interest must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision and the economic interest involved.  The effect on each economic interest must be considered separately, and if the effect on any of the economic interests will be material, the official must disqualify.


A.  Property Interests Directly Involved in a Decision


Councilmember Rittenhouse has a 25 percent interest in the GF trust.  Thus, one-fourth the real property interests of the trust are treated as real property interests of the councilmember.  Consequently, the councilmember may not participate in certain specified decisions where his property interest is directly involved.  


Regulation 18702.1 (copy enclosed) provides that a redevelopment decision will materially affect the official's property interest if the decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions, and the official's real property is located within the boundaries or proposed boundaries of the redevelopment area.


In addition, where other decisions come before the councilmember's agency disqualification is still required if the decisions concern:  the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, inclusion in or exclusion from any city, county, district or other local governmental subdivision, the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or the imposition, repeal or modification of any taxes or fees assessed or imposed on the real property in which the official has a direct or indirect interest.  (Regulation 18702.1(a)(3).)


Consequently, the councilmember may not participate in any of the decisions specified in Regulation 18702.1(a)(3) which concern his property, the property of RBIC or the property of the GF trust where his economic interest in the property is worth $1,000 or more.


B.  Property Interests Indirectly Involved in a Decision


However, the determination of whether a conflict of interest exists does not end with the application of 18702.1(a)(3).  Regulation 18702(a) (copy enclosed) provides:

In order to determine if a decision's effect is material, it must first be determined if the official's economic interest is directly involved and the effect of the decision is material under Section 18702.1.  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material, under Section 18702.1, then it must be determined if the effect is material under the appropriate regulation of Sections 18702.2 through 18702.6.





Emphasis added.


Thus, the effects of any other property decision must be analyzed under the standards of Regulation 18702.3 (copy enclosed) to determine if the indirect effect on the official's property is significant enough to result in disqualification.  Regulation 18702.3 sets forth a variety of monetary standards depending on the facts of the specific decision.  For example, where a decision not specified in Regulation 18702.1(a)(3) will impact the councilmember's property because the councilmember's property is subject to the decision, Regulation 18702.3(c) provides that for such decisions the monetary standards contained in 18702.3(a)(3)(A) and (B) shall be applied.  (Hirsch Advice Letter, No. A-90-196, copy enclosed.)


Regulation 18702.3(a)(3) provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Consequently, the councilmember may participate in the other property decisions provided the decisions will not foreseeably increase or decrease the fair market value of his real property by $10,000 or more or the rental value of their property by $1,000 in a 12-month period.  (Regulation 18702.3(a)(3).)


Where the decision will only indirectly affect the official's property because the subject property is adjacent to or near the property of the official, the materiality of the effect of the decision on the official's property is determined by the distance between the official's property and the property that is the subject of the decision.  (Regulation 18702.3.)  


For example, where the official's real property is within 300 feet of the redevelopment area or other subject property, the official must disqualify unless the decision will have no financial effect upon his real property interest.  Where the official's real property is located more than 300 feet, but within 2,500 feet of the project area, the effect of the decision is material if the decision will have a reasonably foreseeable effect of $10,000 or more on the fair market value of the official's real property or will affect the rental value of the official's real property by $1,000 or more per 12 month period.  (Regulation 18702.3(a)(3).)


Finally, the reasonably foreseeable effect of a decision is not considered material as to an official's real property which is located beyond a 2,500 foot radius of the boundaries of the subject property absent special circumstances which make it foreseeable that the fair market value of the official's property will be impacted by $10,000 or the rental value by $1,000 or more per 12 month period.  (Regulation 18702.3(b).)


We cannot determine the magnitude of the financial effect on the property that will be caused by the decisions you described.  We must leave this factual determination of materiality to you and the councilmember within the guidelines provided by Regulation 18702.3.  


C.  Business Entities Directly Involved in a Decision


Councilmember Rittenhouse also has a variety of interests in RBIC as a business entity.  The standards used to determine materiality with respect to RBIC are set forth in Regulations 18702.1 and 18702.2.  If a business entity in which the official has a financial interest is directly involved in a decision before the official's agency, the official may not participate.  (Regulation 18702.1(a).)  


A business entity is directly involved in a decision before the city council when the business or an agent of the business:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


Thus if RBIC is an applicant or named party in any governmental decision before the councilmember's agency, the councilmember may not participate.  


D.  Business Entities Indirectly Involved in a Decision


Whether the effect of a decision on a business entity that is not directly involved in the decision is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) describes the standards to determine whether the effect of the decision is material.  


For example, for a relatively small business entity, Regulation 18702.2(g) provides the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, to the extent decisions would impact RBIC's revenues, expenses, assets (including property) or liabilities to the thresholds set forth in the appropriate provision of Regulation 18702.2, Councilmember Rittenhouse may not participate.  


E.  Public Generally


Public officials with economic interests that will be materially affected by a decision may participate in the decision if the effect on their interests is not distinguishable from the effect on the public generally.  However, for the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed.)  Thus, the councilmember may participate in the decisions only if the effect on the councilmember's economic interest (RBIC, the GF trust's property, or RBIC's property) is substantially the same as the effect on a significant segment of the population of the City of Santa Cruz.  


You stated that the redevelopment area encompasses 15 percent of the entire city.  However, it does not appear that all the persons in the redevelopment area will be affected in the same manner as the GF trust's property or RBIC with respect to any specific decision.  Thus, under your facts it does not appear that a significant segment of Santa Cruz will be affected in substantially the same manner as the councilmember's interest.  Thus, the public generally exception would not apply.

II.  Public Improvements Along Pacific Avenue


Where decisions concern construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, Regulation 18702.3(a)(2) provides an alternative ground for disqualification where the real property in which the official has an interest will receive new or substantially improved services.  Where the specific decision does not involve construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, or the real property in which the official has an interest will not receive new or substantially improved services, the distance standards in Regulation 18702.3 would be applicable.

III.  The Appropriation of Redevelopment Agency Funds


The appropriations of funds for the redevelopment agency is not a property or other decision specified in Regulation 18702.1.  Neither RBIC or any of the properties in which the councilmember has an interest appear to be directly involved in the decision.  Thus, the councilmember may participate in the decision provided it does not foreseeably and materially affect RBIC or the councilmember's property interests as described above.  (Powers Advice Letter, No. A-79-113, copy enclosed.)


I hope that this answers your questions.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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