




January 28, 1991

Bill Weedman

City Planner 

527 Encinitas Boulevard

Encinitas, CA  92024






Re:  Your Request for Advice







Our File No. I-90-759

Dear Mr. Weedman:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Encinitas Planning Commissioner Bill Dean under the conflict-of-interest provisions of the Political Reform Act (the "Act").  
We have insufficient information to determine the impact of the pending decisions upon Mr. Dean's source of income.  Accordingly, we treat your letter as a request for informal assistance under the provisions of Regulation 18329 (copy enclosed).

QUESTION


Do the conflict-of-interest provisions of the Act disqualify Planning Commissioner Bill Dean from participating in decisions regarding an application for a design review permit which has been appealed to the planning commission?

CONCLUSION


San Dieguito National Bank has been a source of income to Planning Commissioner Bill Dean in excess of $250 in the preceding twelve months.  Accordingly, the conflict-of-interest provisions of the Act disqualify Mr. Dean from participating in decisions regarding an application for a design review permit which will have a foreseeable and material financial effect on 

the bank.

FACTS


Planning Commissioner Dean is the sole owner of Dean and Associates, a public relations firm in Encinitas.  San Dieguito National Bank is one of Mr. Dean's clients.  Mr. Dean represented the bank from January 19, 1990, to September 30, 1990, and received $1,800 for his services to the bank. 


Mr. Lester Young owns two adjacent lots in the City of Encinitas.  These lots are located in a developed commercial area.  One of these lots is presently unimproved and Mr. Young is in the process of obtaining the necessary permits to erect an office building on this lot.  Mr. Young has applied for a design review permit to obtain approval of the design of the projected office building.  This application has been appealed to the planning commission.


The adjacent lot is improved with a building which is currently leased to San Dieguito National Bank.  


You are the city planner for the City of Encinitas.  Your department reviews and issues permits to the public.  The city attorney for the City of Encinitas has reviewed this matter and has requested that you seek our advice on behalf of Mr. Dean who has authorized your request for advice.   

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Planning commissioners are public officials.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(c).


You have advised us that San Dieguito National Bank, which has been a source of income in excess of $250 to Planning Commissioner Dean in the preceding twelve months, has a leasehold interest in property situated immediately adjacent to the property which is the subject of the pending decisions.  Accordingly, if it is reasonably foreseeable that the effect of the pending decisions on San Diego National Bank will be material, Mr. Dean may not participate in such decisions.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.) 


We have insufficient facts to determine the exact impact of the pending decisions on the bank which has been a source of income to Mr. Dean.  However, it appears reasonably foreseeable that the project will interfere with the bank's use of its drive-through windows.  It is also foreseeable that the business tenants of the projected building will do business with the bank thus increasing its revenues.  Mr. Dean also indicated to me that the bank is considering leasing space in the new building and that the bank may also provide financing for the construction of the projected building.  Taken as a whole, this information leads us to conclude that it is foreseeable that decisions regarding the pending design review permit will have a financial effect on the bank which has been a source of income to Mr. Dean in the preceding twelve months.


Once it has been determined that it is foreseeable that a decision will have a financial effect on a public official's source of income, it must be determined whether the effect will be material.

Materiality


When a decision will have an indirect effect on a business entity which has been a source of income to a public official, the appropriate standard for determining materiality is that of Regulation 18702.2 (copy enclosed).  If decisions regarding the pending permit application will affect the bank in the sums stated in this regulation, Mr. Dean must disqualify himself from participating in such decisions.


For example, if the bank is not listed on the New York Stock Exchange or the American Stock Exchange but is listed on the National Association of Securities Dealers National Market List, the appropriate standard for determining materiality is that of Subdivision (b) of Regulation 18702.2 which states that a decision is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $150,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $50,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $150,000 or more.






Regulation 18702.2(b).


The Act precludes participation in decisions which will have a material financial effect on a public official's financial interests at the time the decision is made.  Thus, a disqualifying financial interest exists if the impact of the decision is foreseeable and material at the time the decision is made. 


Whereas the financial effect of a decision may not always be easily assessed, it is incumbent upon the public official who has a financial interest to make a good faith effort to determine, to the best of his or her ability, the effect of the decision on the financial interest.  Accordingly, Mr. Dean must make a good faith effort to determine the effect of the planning decisions upon the bank.  If it is determined that the effect of the decisions is material, Mr. Dean must abstain from participating in such decisions.  


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division  
