




January 16, 1991

John F. Hahn

County Counsel

AMADOR COUNTY

108 Court Street

Jackson, CA  95642-2379






Re:
Your Request for Advice    

Our File No. A-90-763

Dear Mr. Hahn:


This is in response to your letter requesting advice concerning your duties as County Counsel of Amador County and advice on behalf of Amador County Supervisors Tom Bamert and Tim Davenport with respect to the conflict-of-interest provisions of the Political Reform Act.  

QUESTIONS


1.  Do you have a conflict of interest concerning an appeal of the county planning commission's approval of a use permit for Mr. Kenneth Deaver, where you have received income from a business opposed to the permit, Santino Winery, and you have an interest in property within 1,320 feet of the subject property?


2.  Does Supervisor Bamert have a conflict of interest concerning the appeal of the county planning commission's approval of a use permit for Mr. Deaver, where Supervisor Bamert is a director and 3% owner in a bank in which Mr. Deaver is a director, owner, borrower and depositor?


3.  Does Supervisor Davenport have a conflict of interest concerning an appeal of the county planning commission's approval of a use permit for Mr. Deaver, where Supervisor Davenport is an equal co-owner with Mr. Deaver of five-parcels of property which are distant from and unrelated to the property for which the use permit was requested?

CONCLUSIONS


1.  You may participate in the use permit decision only if: (a)  The decision will not materially affect Santino Winery; and, (b)  The decision will not affect the fair market value of your real property by $10,000 or more, or the rental value of the property by $1,000 or more per 12 month period.


2.  It does not appear from the facts presented that the board of supervisor's decision concerning the appeal of the county planning commission's approval of a use permit for Mr. Deaver will foreseeably affect the bank in which Supervisor Bamert has an economic interest.  Therefore, Supervisor Bamert may participate in the use permit decision.


3.  Supervisor Davenport has an economic interest in his partner, Mr. Deaver.  Since Mr. Deaver is the applicant for the use permit which is subject to the board of supervisor's decision, Supervisor Davenport may not participate in the decision.

FACTS


In 1989, the county planning commission approved an application for a use permit requested by Kenneth Deaver.  Mr. Deaver requested approval of the use permit to convert a 40-acre parcel of land on Steiner Road into a bed and breakfast inn.  The planning commission's decision was subsequently appealed to the Amador County Board of Supervisors. 


You have been asked by Supervisors Bamert and Davenport whether they have a conflict of interest with respect to the use permit decision.  Supervisor Davenport is an equal co-owner with Mr. Deaver of five parcels of property located in Amador, El Dorado and Tuolumne Counties.  None of the jointly owned property is near the property that is the subject of the use permit decision.  Supervisor Davenport owns no interest in the property subject to the decision.  Supervisor Davenport has asked whether his partnership with Mr. Deaver results in a conflict of interest with respect to Mr. Deaver's application.


Supervisor Bamert is a director and 3% shareholder in a local bank in which Mr. Deaver is a director, shareholder, borrower and depositor.  Mr. Deaver purchased the subject property from the bank.  You stated you did not know whether the bank had any ownership or security interest in the property.  


You have also become concerned about your own economic interests and the potential for a conflict of interest with respect to the use permit decision.  You are a general partner in two vineyards, one of which is on Steiner Road about one-quarter mile away from Mr. Deaver's parcel.  In addition, you pay Mr. Deaver to store cases of wine at a warehouse on Mr. Deaver's property.  


Further, you have received income of more than $10,000 per year from Santino Winery which is also located on Steiner Road.  The management at Santino Winery is opposed to the location of the bed and breakfast inn on Steiner Road.  They believe that vineyard operations customarily performed at night will be curtailed due to the bed and breakfast inn.  Moreover, they are concerned that the bed and breakfast inn will increase traffic on Steiner Road.  


Finally, you have also had business dealings with the Spinetta Winery which is also opposed to the use permit.  You stated that your partnership has employed Mr. Spinetta to distribute the partnership's wine, which resulted in several thousand dollars yearly revenue to the partnership.  Based on your concerns, you have declined to advise the supervisors with respect to Mr. Deaver's use permit decision.

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Participation in governmental decisions has been interpreted broadly in furtherance of the goals of the Act.  Participation includes voting, making an appointment, committing an agency to a course of action, entering into a contractual agreement on behalf of the agency, determining not to act, negotiating, advising or making recommendations to the decision-maker.  In addition, where a public official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the official's agency concerning a governmental decision, the official is considered to have used his official position to influence the decision.  (Regulations 18700 and 18700.1, copies enclosed.)  

I.  Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


Thus, for example, any person or business that has made a payment to a public official in the 12 months preceding a decision is a source of income for the purposes of Section 87103.  In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Russell Advice Letter, No. A-88-484, copy enclosed.)  


A.  Your Economic Interests


You stated that Santino Winery has been a source of income to your partnership in excess of $10,000, making your pro-rata share greater than $250.  Consequently, Santino Winery is a source of income to you and a potentially disqualifying financial interest as defined in Section 87103(c).  In addition, you own 50% of a vineyard on Steiner Road and your ownership interest is presumably greater that $1,000.  Thus, the property is also a potentially disqualifying financial interest as defined in Section 87103(b).


Consequently, you are prohibited from making, participating in making, or otherwise using your official position to influence a governmental decision which will have a foreseeable, material financial effect on Santino Winery or your vineyard unless the effect of the decision on your economic interests is indistinguishable from the effect on the public generally.


B.  Supervisor Bamert's Economic Interests


You stated that Supervisor Bamert is a director and 3% owner in a bank in which Mr. Deaver is a director, owner, borrower and depositor.  Clearly, the bank itself would be an economic interest of the supervisor.  (Section 87103(a), (c), and (d).)  However, absent a 10% ownership or greater as discussed above, the interests of the bank are not interests of the supervisor.  Therefore, Mr. Deaver is not an economic interest of the Supervisor Bamert.


Thus, Supervisor Bamert is only prohibited from making, participating in making, or otherwise using his official position to influence a governmental decisions which will have a foreseeable, material financial effect on his employer, the bank, and is not prohibited from participating in governmental decisions concerning Mr. Deaver.  


C.  Supervisor Davenport's Economic Interests


Supervisor Davenport is an equal co-owner with Mr. Deaver of five-parcels of property which are distant from and unrelated to the property for which the use permit was requested.  Thus, even though the property is an economic interest of the supervisor, it does not appear to be near enough to the subject property to be potentially disqualifying.


However, in 1983, in In re Nord (8 FPPC Ops. 6, copy enclosed) the Commission addressed a similar question in the context of a limited partnership.  The Commission concluded that an investment by a limited partner in the partnership also is an investment in the controlling general partners.  Moreover, in a footnote the Commission stated that the conclusion in the opinion applied "as between two general partners in a regular partnership or in a limited partnership so long as the requisite level of investment exists."  (In re Nord, at footnote 16;  Smith Advice Letter, No. A-84-076, copy enclosed.) 


Thus, Supervisor Davenport has an economic interest in Mr. Deaver personally and is prohibited from making, participating in making, or otherwise using his official position to influence a governmental decision which will have a foreseeable, material financial effect on Mr. Deaver.

II.  Foreseeability and Materiality


A.  Your Economic Interests


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


Santino Winery has been a source of income to you in excess of $250, in the past 12 months, and is therefore an economic interest.  The management of the Santino Winery is opposed to the granting of the use permit because they believe that if the permit is approved, the presence of the bed and breakfast inn will result in financial losses to their vineyards.  Consequently, the decision on the use permit appears to have a foreseeable financial effect on Santino Winery.


In addition, the foreseeable effect on your source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision and the financial interests involved.  Regulation 18702.1(a)(2) (copy enclosed) provides that where a source of income is directly before the board of supervisors as an applicant or the subject of the decision, the effect of the decision on the interest is deemed material and disqualification is required.  


A source of income is directly before the board of supervisors when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).)  Santino Winery is not directly involved with respect to Mr. Deaver's use permit.


Where a business entity which has been a source of income is not directly before the board of supervisors, but may be indirectly affected, Regulations 18702.2 (copy enclosed) provides materiality standards depending on the financial size of the business entity.  Regulation 18702.2 provides differing standards of materiality which apply where a business entity is listed on the New York Stock Exchange or American Stock Exchange or Fortune Magazine Directory of the 500 largest U.S. Industrial Corporations (Regulation 18702.2(a) and (d)); or where the business entity is listed on the National Association of Securities Dealers National Market List (Regulation 18702.2(b), (e) and (f)); or where the business entity is listed on the Pacific Stock Exchange (Regulation 18702.2(c)).


For example, if Santino Winery is a relatively small business entity, Regulation 18702.2(g) provides the indirect effect of a decision on the winery is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, in this example you would be prohibited from making, participating in making, or otherwise using your official position to influence the use permit decision if it would foreseeably affect Santino Winery to the degree set forth in Regulation 18702.2(g).


In addition, you own 50% of a vineyard on Steiner Road which is located approximately 1,320 feet from Mr. Deaver's property.  Thus, the foreseeable impact of the bed and breakfast inn on vineyards on Steiner Road would appear to apply to your property interests as well as those of the Santino Winery.  Moreover, your property is located approximately 1,320 feet from Mr. Deaver's property.  Regulation 18702.3 (copy enclosed) provides that the effect of a decision as to real property located within a radius of 300 to 2,500 feet of the boundaries of the property which is the subject of the decision is material if the decision will have a reasonably foreseeable effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a)(3).


Consequently, in addition to having a conflict of interest if the decision will foreseeably and materially affect Santino Winery, you must also disqualify yourself from participating in decisions concerning the use permit if they will foreseeably increase or decrease the fair market value of your property by $10,000 or more, or the rental value of your property by at least $1,000 in a 12-month period.  


We must leave to you the factual determination of the magnitude of the financial effect on your property caused by the decision and whether the effect falls within the guidelines provided by Regulation 18702.3.  However, Regulation 18702.3(d) sets forth factors that must be considered in determining whether a decision will have a material financial effect on the fair market value of your real property.  These factors are:



1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


3.  ... whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


For example, even though Mr. Deaver's property may be close to your property, if the magnitude of the proposed project or change in use in relationship to your property is relatively minor, the impact outside the project areas may also be minor.  In contrast, where a decision is of substantial magnitude or involves a drastic change in use, the fact that your property is distant may mitigate against substantial effects on your property.  These factors should be considered in determining the financial effect of project area decisions with respect to your real property.


B.  Supervisor Bamert's Economic Interests


Your facts do not indicate any foreseeable effects on the bank.  Absent such a foreseeable affect on the bank, the supervisor may participate in the decision.  For future reference, however, where the effects of a governmental decision on the bank would be foreseeable, Regulation 18702.1 and Regulation 18702.2 (discussed above) provide the appropriate materiality standards depending on whether the bank is directly or indirectly involved in the decision.


C.  Supervisor Davenport's Economic Interests


Since Supervisor Davenport has an economic interest in Mr. Deaver personally, as discussed above, and Mr. Deaver is the applicant for the use permit, it is foreseeable and certain that the decision will affect the supervisor's economic interest.  Moreover, since Mr. Deaver is the applicant for the use permit which is subject to the board of supervisor's decision, Regulation 18702.1(a)(1) and (2) provide that the effect of the decision on the economic interest is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177, copy enclosed.)  Consequently, Supervisor Davenport may not participate in decisions concerning the use permit application of Mr. Deaver.

III.  Public Generally Exception


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  For the public generally exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in Amador County.  (Regulation 18703, copy enclosed)  


Although we have not been provided with information on the impact of the proposed bed and breakfast inn on parcels other than those owned by the officials, it would appear unlikely that a single use permit would affect a significant segment of the population of the county in the same manner.  Thus, the exception would not apply.


I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter please feel free to contact me at (916) 322-5901.






Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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