




March 19, 1991

John Woodhead

City Attorney

3900 Main Street

Riverside, CA  92522






Re:  Your Request for Advice







Our File No. A-90-768

Dear Mr. Woodhead:


You have requested advice on behalf of City of Riverside Mayor Terry Frizzel concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the facts provided in your letters and my numerous telephone conversations with Mr. Norman Herring, Chief Assistant City Attorney.  After the last conversation, you faxed additional information on February 22, 1991.


This letter concerns Mayor Frizzel's ability to participate in future decisions of the Riverside City Council.  We make no comment on Mayor Frizzel's participation in any past decisions. (Regulation 18239(c)(4)(A), copy enclosed.)  In addition, our advice is limited only to provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code Section 1090.

QUESTIONS


1.  Under the Act, may Mayor Frizzel participate in the Rancho La Sierra specific plan if:


(a)  the Diaz property is included and the specific plan will include property within 300 feet of the mayor's home?


(b)  the Diaz property is not included and the specific plan will include property approximately 600 feet from the mayor's home?


2.  Under the Act, may Mayor Frizzel participate in the general plan revision process (which does not include specific proposals regarding the Rancho La Sierra lands)?


3.  May Mayor Frizzel, a named defendant in the lawsuit, participate in matters concerning pending litigation involving Rancho La Sierra?

CONCLUSIONS


1(a).  Mayor Frizzel may not participate in any governmental decisions concerning the specific plan if the Diaz property is included, unless the decision will have no financial effect upon her property.  However, Mayor Frizzel may exercise her veto power if her participation is legally required.


1(b).  Mayor Frizzel may not participate in any governmental decisions concerning the specific plan (which includes property within 600 feet of her home) if the decision will have a foreseeable financial effect of $10,000 or more on the fair market value of her property.  However, Mayor Frizzel may exercise her veto power if her participation is legally required.


2.  Since the general plan revision does not include proposals regarding the Rancho La Sierra lands, Mayor Frizzel may participate in the general plan process if it is not reasonably foreseeable that there will be a material financial effect,  distinguishable from the effect on the public generally, on her property.









3.  The mayor may not participate in her official capacity in any litigation decisions which will have a reasonably foreseeable material financial effect on her real property interest.  Also, as a named defendant in the lawsuit, she may not participate in any decisions which will result in a $250 increase or decrease in her or her family's personal expenses, income, assets or liabilities.

FACTS


The City of Riverside is currently in the process of revising its general plan.  This process will involve numerous public hearings and meetings of the city council, chaired by Mayor Frizzel.  Under the city charter, the mayor may only vote on specific matters to break a tie and veto any matter which is then subject to an override by the members of the city council.  The mayor also serves as an ex-officio member of the city council subcommittee on land use, which will also consider the general plan. 


The city has begun the preparation of a specific plan, which is a long-range plan for a 700 acre piece of property known as Rancho La Sierra.  The general plan revision will defer to the specific plan in all considerations of land use for Rancho La Sierra and will not include specific proposals regarding the Rancho La Sierra property.


Rancho La Sierra is owned by several entities, including a partnership named the Arlington Group.  The Arlington Group has filed an action in federal district court against the city, the city council and the mayor.  The plaintiffs allege that they have been deprived of their federal constitutional rights as a result of the city's refusal to process their proposed subdivision.  Pursuant to the suggestion of the federal judge presiding over the case, the parties have discussed settlement and, in that connection, the owners of Rancho La Sierra have participated in the general plan amendment study and have suggested a specific plan for the property.


The Diaz property, which is contiguous to Rancho La Sierra,  is directly across the street from Mayor Frizzel's home.  The Arlington Group has acquired development rights on the Diaz property.  This property may be included in the specific plan for Rancho La Sierra, but that decision has not been made yet.  The decision will be made in conjunction with the selection of the consultant.


The general plan revision process, which is expected to be completed by September 20, 1991, will address all land use decisions in the city except those deferred to a specific plan.  The specific plan for Rancho La Sierra will certainly include property approximately 600 feet from the mayor's home.  However, it is likely that the specific plan will also include the Diaz property, which is within 300 feet of the mayor's home.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to 

official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a)-(d).


Mayor Frizzel's residence is an interest in real property, as defined in Section 82033 as follows:



"Interest in real property" includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.... 

Making, Participating in Making or Attempting to Influence a Governmental Decision


Mayor Frizzel makes a governmental decision whenever she votes on a matter, commits the city to a course of action, or enters into any contractual agreement on behalf of the city.  (Regulation 18700 (b).)  In addition, she participates in a governmental decision when, acting within the authority of her position, she:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:


(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.






Regulation 18700(c)


In addition, under Regulation 18700.1(a), Mayor Frizzel uses her official position to influence a decision if:


...for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.


If it is reasonably foreseeable that a decision will have a material financial effect on Mayor Frizzel's home and property interest, she must disqualify from making or participating in making that decision.  She also may not use her official position to influence the decision.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)


Because of the proximity of the mayor's home to the Rancho La Sierra property, it is reasonably foreseeable that the specific plan may have a financial effect on her real property interest.  Therefore, it is necessary to determine whether the effect on her property will be material.

Materiality


The Commission has adopted several regulations which define material financial effect.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the 

decision, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.

The Specific Plan


Regulation 18702.3 (copy enclosed) contains guidelines for determining when the effect of a decision is material as to real property which is indirectly involved in the decision.  Regulation 18702.3 states in pertinent part:



(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:




(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:





(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


The mayor's residence is located within 300 feet from the Diaz property, which may be included in the specific plan. Pursuant to Regulation 18702.3(a)(1), the effect of a decision on her property is deemed material and she may not participate in a governmental decision, unless the decision will have no financial effect upon her property interest.


Her residence is also located approximately 600 feet from the Rancho La Sierra property, which is definitely included in the specific plan.  If it is reasonably foreseeable that the Rancho La Sierra specific plan will have an effect of $10,000 or more on the fair market value of her home, she may not participate in any governmental decisions concerning the specific plan.


Under Regulation 18702.3(d), there are a number of factors which must be considered in determining whether the decision will have a financial effect of $10,000 or more.  These factors include, but are not limited to:



(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.


It is incumbent upon Mayor Frizzel to consider the above factors and to make a good faith estimate of the financial effect.  If the specific plan for Rancho La Sierra will have an effect of $10,000 or more on the fair market value of her home, she may not participate in her official capacity in the decisions concerning the specific plan.  


Pursuant to Regulation 18702.3(a)(2) the effect of a decision is also deemed material if the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the mayor's property will receive any of these new or substantially improved services.  We do not have any facts regarding the specific plan and whether any of these improvements are included.  Therefore, these factors must also be taken into consideration by Mayor Frizzel.

The General Plan and Public Generally


The general plan is a comprehensive planning document which affects the entire City of Riverside.  The general plan revision will defer to the specific plan in all considerations of land use for Rancho La Sierra and will not include specific proposals regarding the Rancho La Sierra lands.  


Mayor Frizzel may participate in the general plan process as long as the decisions will not have a material financial effect on her or on her property.  In addition, under Section 87103, disqualification in a decision is not required if the effect of the decision on the official's interest is not distinguishable from the effect on the general public; the decision must affect the official's interest in substantially the same manner as it would affect a significant segment of the public.


Since all residents of the jurisdiction are constituents of the official, the residents in the city's jurisdiction comprise the "public."  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77 copies enclosed.)  Thus, disqualification is required unless the general plan decisions will affect Mayor Frizzel's property in substantially the same manner as it will affect all residents of the city, or a significant segment of the residents of the city.

Litigation Decisions


The Arlington group, the plaintiff in the litigation against the city and the mayor, has development rights to property within 300 feet of Mayor Frizzel's home.  The mayor's potential participation in the litigation could include decisions concerning settlement of legal claims and strategic choices involving the city and individually named defendants.  The mayor also conducts closed sessions with legal counsel regarding pending litigation.


The mayor may not participate in any litigation decisions which will have a reasonably foreseeable material financial effect on her property, as outlined above in Regulation 18702.3.  Additionally, since the mayor is also a named defendant in the lawsuit, she may not participate in any decisions which will result in either her or her immediate family's personal expenses, income, assets (other than interests in real property), or liabilities increasing or decreasing by $250.  (Regulation 18702.1(a)(4).)

Legally Required Participation


Section 87101 permits an otherwise disqualified official to make or participate in the making of a governmental decision when his or her participation is legally required.  Regulation 18701 states that "a public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision."


In Affordable Housing Alliance v. Feinstein (1986) 179 Cal.App.3d 484, 224 Cal.Rptr.557, the court relied upon Regulation 18701 and ruled that the mayor did not violate the Act when she vetoed a rent control ordinance, even though she had a financial interest in the decision.  The court reasoned that the mayor's participation by exercising the veto was legally required based upon the language in the city charter.


You have stated that under the city charter for the City of Riverside, the mayor may vote on specific matters to break a tie and veto any matter which is then subject to an override by the members of the city council.  Regarding Mayor Frizzel's veto power

in decisions where she has a financial interest, we suggest that you review the reasoning of the above-referenced case in relation to the language in your city charter.  


However, please note that the above discussion regarding the specific plan refers to Mayor Frizzel's "participation", which under the Act is much broader than just the ability to veto.  The Affordable Housing Alliance v. Feinstein case is limited specifically and only to the mayor's veto power under the city charter.  In this case the court also notes, citing Section 87101, that the fact that an official's vote is needed to break a tie does not make his or her participation legally required for purposes of that section. 

Participating in a Non-Official Capacity


Both Regulation 18700(d)(2) and Regulation 18700.1(b)(1) (copies enclosed) allow a public official to appear, as any member of the general public, before an agency in the course of its prescribed governmental function, to represent himself or herself on matters related solely to his or her personal interests.  A "personal interest" includes an interest in real property which is wholly owned by the official or members of his or her immediate family.  (Regulation 18700.1(b)(1)(A).)


Regulation 18700.1(b)(2) further allows a disqualified public official to communicate with the general public or the press.  Thus, the Act allows a public official to comment, as a member of the public, at public meetings, forums, hearings or to the press on issues related solely to the effect of a decision on her property.  Once the official has formally disqualified herself by announcing her disqualification and the reason therefor on the public record (Regulation 18700(b)(5)), her comments should be made under the same procedures applicable to comments from members of the public.  For example, she is required to address the city council from the audience, rather than from her mayor's seat.  Regulations 18700 and 18700.1 permit her to testify concerning the effects of the proposed project on her property, but she may not testify on behalf of any other person or group.


I trust this answers your questions.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill R. Stecher







Counsel, Legal Division
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