




July 1, 1991

Mr. Kevin D. Jeffries

17666 Grand Avenue

Lake Elsinore, CA  92330






Re:
Your Request for Advice







Our File No. I-90-774

Dear Mr. Jeffries:


This is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the "Act").   Because the advice you seek is general, this letter is in the nature of informal assistance. 

QUESTIONS


1.
Would you need to disqualify yourself from participation in a governmental decision on water levels at Lake Elsinore?


2.
Would you need to disqualify yourself with respect to decisions of the Lake Elsinore Management Authority ("LEMA") regarding LEMA acquisition of parcels similar to those you own?

CONCLUSIONS


1.
Your financial interest in property 300 feet from the potential boundary of Lake Elsinore would require you to disqualify yourself from decisions in connection with the water level of the lake unless there would be no financial impact from the decision upon you or your property.


2.
You would be required to disqualify yourself from participating in LEMA decisions regarding acquisitions of property within 300 feet of your property unless there was no financial impact from the decision upon you or your property.  You would be required to disqualify yourself from the acquisition decision if the acquisition decision included a provision for improvement of streets, water, storm drainage or similar facilities which improvements would improve the services available to your property.


Additionally, you would have to disqualify yourself from the acquisition decision if the properties to be acquired were located between 300 and 2,500 feet of the boundaries of your property and the decision would have a reasonably foreseeable financial effect  of at least $10,000 on the fair market value of any of your properties or an effect on rental value of at least $1,000 per year on any of your properties.

FACTS


You have recently been elected to the Elsinore Valley Municipal Water District  ("EVMWD") as the Director of Division 3.  In 1985, EVMWD joined with several other agencies in projects to enhance lake stabilization at Lake Elsinore.  These agencies comprise LEMA.  As an EVMWD director, you anticipate participating in LEMA decisions, among which may be decisions to acquire parcels 

of lakefront property.


LEMA is involved in budgetary matters as well as matters pertaining to safety, water replenishment, use permits, flood control and several other areas relevant to Lake Elsinore and its users and visitors.  EVMWD is the lead agency for the LEMA project and you anticipate being asked to participate in governmental decisions relating to LEMA areas of concern.


You are concerned because you have a fifty percent ownership interest in real property parcels fronting on Lake Elsinore.  Your mother is the owner of the remaining fifty percent interest in the parcels.  You believe that you may be facing a conflict of interest if you participate in decisions pertaining to the lake.  

ANALYSIS


Section 87100 prohibits any public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.







    Section 87103(b).


As a director of a municipal water district, you are a public official.  (Section 82048.)  You have an interest in real property worth more than $1,000.  Accordingly, you are prohibited from participating in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on you or on your real property interest.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196. Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


You have a fifty percent ownership interest in real property within 300 feet of the proposed boundaries of Lake Elsinore, the subject of many upcoming decisions by LEMA.  It is foreseeable that there will be a financial effect upon the value of your property from decisions regarding the lake.  Consequently you may not participate in any of those decisions if the effect on your property is material.

Materiality


  Regulation 18702.1(a)(3), copy enclosed, states that the effect of a governmental decision on an interest in real property directly involved in a decision before an official's agency is material when:


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local

governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;


(B)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;


(C)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or


(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.


(E)  For purposes of this subdivision, the terms "zoning" and "rezoning" shall refer to the act of establishing or changing the zoning or land use designation on the subject property, but shall not refer to an amendment of an existing zoning ordinance or other land use regulation (such as changes in the uses permitted, or development standards applicable, within a particular zoning category) which is applicable to all other properties designated in that category.


Thus the effect on real property subject to decisions as listed above would be material.


Materiality is gauged somewhat differently in connection with real property interests that are indirectly affected by governmental decisions.


Regulation 18702.3 (copy enclosed) deals with interests in real property indirectly affected by governmental decisions and sets forth the following, in pertinent part:


(a)
The effect of a decision is material as to real property in which an official has a direct, indirect, or beneficial ownership interest. . ., if any of the following applies.

(1)
The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries or the proposed boundaries of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

(2)
The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.





Regulation 18702.3(a).


Since your lakefront property is within 300 feet of the proposed boundary of Lake Elsinore, under Regulation 18702.3(a)(1), any LEMA decision regarding the water levels of the lake would be material unless it resulted in no financial effect upon you or your property.  Subdivision (a)(2) dictates that a decision will be material if it results in improved services to your property.  Thus, if there is any way that a LEMA decision results in better sewer or storm drainage or street, walkway, or similar improvements, that circumstance would also result in a determination that the effect of the decision was material.  (See Freidin advice letter, No. A-89-214; copy enclosed.)

Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect of the decision is distinguishable from the effect of the decision upon the public generally.  In your case, the question would be whether lakefront property owners are a significant segment of the public residing or doing business within the jurisdiction of the seven local agencies which are the described in submitted materials as the principal agencies which comprise LEMA.  Jurisdiction is defined as follows:


"Jurisdiction" means the state with respect to a state agency and, with respect to a local government agency, the region, county, city, district or other geographical area in which it has jurisdiction.  The jurisdiction of a member of a regional coastal zone conservation commission shall be the permit area in which the regional commission has jurisdiction.  Real property shall be deemed to be "within the jurisdiction" with respect to a local government agency if the property or any part of it is located within or not more than two miles outside the boundaries of the jurisdiction or within two miles of any land owned or used by the local government agency.






Section 82035.


In your case, the relevant jurisdiction would be two miles beyond the boundaries of the seven agencies which comprise LEMA.  From the map submitted, it appears that the lakefront property owners do not form a significant segment of the public in the  jurisdictional area.  (See Cosgrove advice letter, No. A-89-120; copy enclosed).  Even if the lakefront property owners did form a significant segment of the public, the fact that you have a financial interest in more than one lakefront property means that for the "public generally" exception to apply to you, a significant segment of the public of the jurisdiction would have to have a similar ownership interest.  Since we have been given no indication that such is the case, we assume that your ownership interest in lakefront properties is distinguishable from that of the public generally.


Taking all of the above into consideration, it appears that decisions on the lake water level would have a reasonably foreseeable material financial effect upon your property, distinguishable from the effect upon the public generally, and that, therefore, you must disqualify yourself from participation in such decisions.


You have also requested advice with respect to whether you may participate in LEMA decisions to acquire parcels of land similar to your own.  The analysis here is somewhat complex.  Regulation 18702.3(a)(1) would require your disqualification if the boundaries of any of the properties to be acquired are within 300 feet of your property, unless there is no financial impact upon you or your property from the decision.  Bear in mind that financial effect need not be beneficial.  Any financial effect, beneficial or detrimental would require disqualification.  (See Phelps advice letter, No. A-88-429; copy enclosed.)


Additionally, if services to your property are improved by the decision, under Regulation 18702.3(a)(2), you would have to disqualify yourself.  Please see discussion above in connection with your first question. 


If the acquisition decision involves property located between 300 and 2500 feet of the boundaries of your property, then the relevant authority is Regulation 18702.3(a)(3) which sets forth the following:


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

* * *


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.






Regulation 18702.3(a)(3).


Thus, under this regulation, you would have to disqualify yourself from any acquisition decision that could foreseeably increase or decrease the fair market value of any of your properties by $10,000 or more or the rental value of any of your properties by $1,000 or more in a twelve month period, unless the "public generally" exception would apply.  (See Wiczynski advice letter, A-90-162, copy enclosed.)  For the reasons discussed above, in the section concerning the "public generally" exception, we do not believe that that exception would be pertinent.


It is up to you to make a reasonable determination whether any acquisition decision regarding property located from 300 to 2,500 feet of your property will effect the fair market value or

rental value sufficiently to be material under the standards set forth in Regulation 18702.3(a)(3).  The FPPC cannot determine valuation for you.  However, Regulation 18702.3(d) does provide factors which must be considered together with any other relevant facts in making your determination.  Those factors which must be considered in making your determination are:


(d)  For a decision which is covered by subdivision (a)(3) or (b)(1) or (c), factors which shall be considered in determining whether the decision will have the effects set forth in subdivision (a)(3)(A) or (B) include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.






Regulation 18702.3(d), emphasis added.


The above list is not intended to be all-inclusive and there may be other relevant considerations to take into account.


Generally, decisions to acquire property more than 2,500 feet from the boundaries of your property will not be deemed to have a material financial effect in your property.  However, if there are specific circumstances which make it reasonably foreseeable that such a decision will affect the market value of your property by $10,000 or the rental value by $1,000, the effect may be considered material depending upon your the circumstances of other properties located within 2500 feet of your property.  (See Regulation 18702.3(b).)


You submitted a third question regarding resident use permits, but subsequently withdrew that question in a telephone conversation.  We therefore have not included any response to that question.


I trust the above answers your questions.  If you need further information, please do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






Susan L. Bobrow






Counsel, Legal Division
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