




March 11, 1991

John G. Barisone

City Attorney

City of Santa Cruz

333 Church Street

Santa Cruz, CA  95060






Re:  Your Request For Informal Advice







Our File No. I-90-775

Dear Mr. Barisone:


You have requested advice on behalf of Santa Cruz City Councilperson Scott Kennedy concerning the application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   Because your questions do not pertain to a specific pending decision, we are treating your request as one for informal advice.

QUESTIONS


Mr. Kennedy is an employee of the Eschaton Foundation.  Eschaton has loaned funds to the Community Housing Corporation ("CHC") for a development in downtown Santa Cruz.


1.
Would Mr. Kennedy have a conflict of interest if he participates in city counsel decisions pertaining to the development of the particular project for which Eschaton lent CHC funds (the "Eschaton loan project")?


2.
Would Mr. Kennedy have a conflict of interest if he participates in decisions pertaining to the development of other CHC projects?


3.
Once Eschaton's relation to CHC as a creditor has terminated, will Mr. Kennedy have a conflict of interest if he participates in future decisions pertaining to other CHC projects?

CONCLUSIONS


1 & 2  Should the decisions foreseeably cause Eschaton to incur additional expenses of $25,000 or more or cause an increase or decrease of Eschaton gross receipts for the fiscal year to be $100,000 or more, Mr. Kennedy would have a conflict of interest.


3.
Absent other facts, Mr. Kennedy would not have a conflict of interest once Eschaton's relation to CHC as a creditor has terminated.

FACTS


In addition to being a member of the Santa Cruz City Council, Mr. Kennedy is a half-time employee of an organization known as the Resource Center for Nonviolence ("RCNV").  RCNV is one of several programs operated by the Eschaton Foundation.  RCNV is responsible for its own fundraising.  These funds are segregated, and it is from these funds that Mr. Kennedy is paid.  Funds generated by Eschaton are not used to compensate Mr. Kennedy.  Eschaton is a nonprofit, tax-exempt, religious and educational foundation based in Santa Cruz.  Eschaton is incorporated in the State of California and has been granted 501(c)(3) status by the Internal Revenue Service.  For tax purposes, RCNV is considered under Eschaton's umbrella for corporate and non-profit status. Eschaton's gross receipts for 1989 were $1,649,000.


In May 1990, Eschaton loaned $250,000 to CHC for the acquisition and predevelopment financing of a parcel of property in downtown Santa Cruz.  The loan is a short term note with a nine-month repayment period.   The loan is at seven percent simple interest and is secured by a deed of trust on the property to be purchased.  


CHC is currently developing three other housing projects within the City of Santa Cruz.  CHC thus has four projects pending which it expects to come before the City Council for various permits and approvals. 

ANALYSIS

1.
The Eschaton Loan Project


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Mr. Kennedy, a member of the city council, is a  "public official."  (Section 82048.)


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interest distinguishable from its effect on the public generally?  (Id.)  


A.
Making or Participating In A Governmental Decision


Your letter mentions decisions by the city council pertaining to the consideration of permits and other approvals for the Eschaton loan project.  Such actions are clearly governmental decisions.  (Regulation 18700(b), copy enclosed.)


B.
Foreseeable Financial Effect


The second issue is the foreseeability that the decision will affect the official's economic interest.  The parameters of a public official's economic interests are set forth in Section 87103.  For the purposes of the question at hand,

 
An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, . . . on:





 
* * *



(c)
Any source of income, . . . , aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  






* * *






Section 87103.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817.)  


Mr. Kennedy has received $250 from RCNV in the prior twelve months before his decisions.  Although RCNV appears to be a self-sufficient program of Eschaton, it is still only a subpart of Eschaton.  For tax purposes, RCNV is considered under Eschaton's umbrella for corporate and non-profit status.   Under these circumstances, Eschaton is a source of income to Mr. Kennedy.  


The question is whether any decisions by Mr. Kennedy on approvals on the Eschaton loan project will have a foreseeable effect upon Eschaton, a source of income.  While the Commission is not a finder of fact for the purposes of its advice letters, it appears likely that approvals of the project could have a foreseeable effect on Eschaton.  CHC may have great difficulty paying off the loan should the project not be completed.  Should the city council disapprove the project and CHC become unable to make payments on the loan, Eschaton could foreclose on the mortgage, incurring costs by doing so.  Eschaton could also lose some receipts from interest payments.


C.
Materiality  



In order to determine materiality, we must first determine whether the public official's economic interest is directly involved in the decision and whether the effect of the decision is material under Section 18702.1.  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material under Section 18702.1, then we examine whether the decision indirectly affects the official's economic interest.  We then determine materiality under the appropriate regulation in Sections 18702.2 through 18702.6.  (Regulation 18702, copy enclosed.)


Mr. Kennedy's economic interest, Eschaton, is not directly involved in the decisions by the city council.  We therefore turn to the analysis of indirect effects of Mr. Kennedy's decisions on Eschaton.  Regulation 18702.5 (copy enclosed) provides the test for determining whether the indirect effect of a decision on a nonprofit entity is material.  For Eschaton, the effect of a decision is material if:


(d)  For an entity whose gross annual receipts are more than $1,000,000, but less than or equal to $10,000,000 the effect of the decision will be any of the following:


(1)  The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $100,000 or more.


(2)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $25,000 or more.


(3)  The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $100,000 or more.







Regulation 18702.5


Should the foreseeable cost of foreclosure be $25,000 or more, Eschaton would be materially affected by decisions of Mr. Kennedy.  While the Eschaton loan is more than adequately secured by the property and Eschaton would likely recoup its expenses in any foreclosure sale of the property, the foreclosure would result in some expenses nonetheless and such expenses should be evaluated pursuant to Regulation 18702.5(d)(2).  You should also examine the effect on the gross receipts of Eschaton should the city council disapprove the Eschaton loan project and CHC fail to make interest payments.  While any loss in interest payments would be recouped through any sale of the property, you should consider whether any delay in the collection of interest payments would cause an effect in the amounts set forth in subdivision (d)(1) of Regulation 18702.5.


D.
Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect upon the public generally.  (Section 87103.)  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)  


The effect of the decision upon Eschaton will be different from the public generally.  Eschaton will be affected uniquely as one of the creditors of the CHC.  We doubt that many, if any, other residents of Santa Cruz would be affected in the same manner as Eschaton.  


In sum, should the disapproval of the Eschaton loan project cause Eschaton to incur additional expenses of $25,000 or more or should the decision cause an increase or decrease of Eschaton's gross annual receipts for the fiscal year to be $100,000 or more, Mr. Kennedy would likely have a conflict of interest regarding decisions concerning the Eschaton loan project.

2.
Other CHC Projects


The analysis on decisions concerning other CHC projects would follow the same tests.  Again the determinative questions are whether Mr. Kennedy's decisions will have a foreseeable effect upon Mr. Kennedy's source of income, Eschaton, and whether that effect will be material as specified in the above discussion on materiality.  Will Mr. Kennedy's decisions on the other CHC projects have an effect on CHC's ability to pay the Eschaton loan?  We are unable to determine from the facts provided to us what effect decisions by Mr. Kennedy on other CHC projects will have on the ability of CHC to repay the Eschaton loan.  If, for example, the city council's disapproval of another CHC project could reduce the amount of additional monies CHC may have available to pay the Eschaton loan or cause CHC to incur more liability that would make it difficult for CHC to pay the Eschaton loan, then Mr. Kennedy may also have a conflict of interest on votes concerning other CHC projects.  

3.
Should Eschaton No Longer Be a Creditor of CHC There Would Be No Conflict of Interest


Under the same analysis, should Eschaton no longer be a creditor of CHC, from the facts presented, Mr. Kennedy would no longer have a conflict of interest in decisions concerning CHC.  Any decisions on CHC projects would have no forseeable effect on Eschaton since CHC would have no obligation to pay off any loans to Eschaton.


If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely, 






Scott Hallabrin






Acting General Counsel






By:
Mark T. Morodomi







Counsel, Legal Division
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