




June 28, 1991

Mr. Michael H. Roush

City Attorney

City of Pleasanton

P.O. Box 520

Pleasanton, California  94566-0802






Re:
Your Request for Informal Assistance







Our File No.: I-91-016

Dear Mr. Roush:


This is in response to your letter regarding the conflict of interest provisions of the Political Reform Act (the "Act").   In a telephone conversation you informed me that you wanted staff confirmation of the detailed analysis of a possible conflict of interest presented in your letter.  Since you present no specific governmental decision, we are treating your request as one for informal assistance. 

QUESTION


Under what circumstances will Mayor Kenneth R. Mercer's employment create a conflict of interest so as to require his disqualification from participating in decisions before the Pleasanton City Council because of a conflict of interest?

CONCLUSION


Conflict of interest is determined on a decision by decision basis.  Thus absent the context of a particular decision, it is not possible to determine whether Mayor Mercer has a conflict of interest.  However, as a general rule, Mayor Mercer will be required to disqualify himself from any decisions which may have a material financial effect on his employer.

FACTS


Mayor Kenneth R. Mercer of the City of Pleasanton has been employed by a title insurance company, Chicago Title Insurance, Incorporated ("CTI") since November 12, 1990.  CTI is a wholly-owned subsidiary of Allegheny International, whose stock is traded on the New York Stock Exchange.  Allegheny International is a Fortune 500 company.


Mayor Mercer is a salaried employee of CTI; he receives no commissions.  It is anticipated that his duties will involve marketing and public relations, including contacting lending and financial institutions in order to influence them to utilize the escrow and title insurance services of CTI.  His employment responsibilities will not include any work in Alameda County, where the City of Pleasanton is located.  CTI does not do title insurance or escrow business in Alameda County.


A business entity entitled Chicago Title Insurance Company of Alameda County ("Chicago Alameda") does do business in Alameda County.  According to the facts you have provided, CTI does not directly or indirectly own shares possessing more than 50 percent of the voting power of Chicago Alameda; Chicago Alameda does not directly or indirectly own shares possessing more than 50 percent of the voting power of CTI.  Neither entity has a controlling ownership interest in the other.  Management and control are not shared between the entities.  A controlling owner in one entity is not a controlling owner in the other.  However, CTI does receive a 30 per cent referral fee from Chicago Alameda in return for referring title or escrow business to Chicago Alameda.

ANALYSIS


The Act prohibits a public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  An official has a financial interest in a decision if the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(c) and (d).


Each governmental decision must be viewed as presenting a separate context in which to determine whether or not a conflict of interest exists.  Thus it is impossible to determine whether Mayor Mercer has a conflict of interest without the context of a governmental decision.


As your analysis accurately states, Mayor Mercer has an economic interest in CTI, because CTI is a source of income to him within the meaning of Section 87103(c) and because Mayor Mercer is an employee of CTI.  (Section 87103(d).)  Consequently, he would have to disqualify himself from participating in any governmental decision which would have a reasonably foreseeable material financial effect upon CTI.  (Section 87100.)



You have indicated in your letter that CTI does not do title insurance or business in Alameda County.  By this statement, we assume that you mean CTI does not write title insurance or handle escrows involving property located in Alameda County.  Therefore, as you have concluded, it is not foreseeable that development decisions will generate title insurance or escrow business for CTI.


However, it does appear that CTI may be deemed to be "doing business" in Alameda County for purposes of the Act.  For purposes of the Act, an entity is doing business in a jurisdiction if it has business contacts within the jurisdiction.  (In re Baty,   (1979) 5 FPPC Ops. 10.)  In this instance, CTI has an ongoing business relationship with Chicago Alameda by virtue of their fee-sharing relationship.  As you correctly state, if CTI has a regular business relationship with a developer appearing before the city, it is foreseeable that a decision affecting the developer could also generate a referral fee to CTI.  If the financial effect on CTI would be material, Mayor Mercer must disqualify himself from participating in the decision.



When a governmental decision will have an indirect effect on a business entity which has been a source of income to a public official, the appropriate standard for determining materiality is that of Regulation 18702.2 (copy enclosed).  Regulation 18702.2 looks to the size of a business entity in determining the magnitude of financial effect that will be considered material.   We have not been apprised of the size of CTI, and thus cannot direct you to the particular subdivision of Regulation 18702.2 that is pertinent to that entity.  We suggest  that you or Mayor Mercer obtain the relevant information regarding CTI's size, and that you then review the regulation to determine whether any anticipated governmental decision would meet the materiality test that would be applicable to CTI.


For example, for a relatively small company, the test for materiality found in Regulation 18702.2(g) is as follows:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.







Regulation 18702.2(g).


If CTI were a company of the appropriate size for Regulation 18702.2(g) to apply, and if a governmental decision by the mayor had an effect on CTI that was likely to meet any of the threshold amounts listed above, then the mayor could not participate in that decision, because the effect on CTI would be deemed to be material.  (See Fitzgerald Advice Letter, No. I-90-469, copy enclosed.)


Even though the financial effect of a decision may not always be easily assessed, it is incumbent upon Mayor Mercer as a public official who has a financial interest to make a good faith effort to determine to the best of his ability the effect of the decision on his financial interest.  (Weedman Advice Letter No. I-90-759, copy enclosed.) 


The remaining issue is whether CTI and Chicago Alameda are, under the facts presented, otherwise related business entities.

Regulation 18706 (copy enclosed) provides that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has a financial interest.  Since, according to the information provided by you neither CTI nor Chicago Alameda directly or indirectly owns shares possessing more than 50 per cent of the voting power of the other, there is no parent-subsidiary relationship between those two entities.  (Regulation 18236(a), copy enclosed.)


Nor do CTI and Chicago Alameda meet the test for otherwise related business entities, as delineated in Regulation 18236(b) as follows:


(b)  Otherwise related business entity.  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:


(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or


(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.





Regulation 18236(b)


Your analysis of "otherwise related business entities" in the context of Mayor Kenneth R. Mercer's employer CTI and Chicago Alameda is accurate.  By the facts you have provided, the companies are not otherwise related as contemplated by Regulation 18236(b). 


If a situation arises wherein Mayor Mercer wishes our advice regarding whether he has a conflict of interest with a particular governmental decision, we would be happy to advise him.  

