SUPERSEDED IN PART BY I-92-215 (Peck)

February 7, 1991

Michael V. Sexton

MINASIAN, MINASIAN, MINASIAN,

SPRUANCE, BABER, MEITH AND SOARES 

1681 Bird Street

P. O. Box 1679

Oroville, CA  95965‑1679

Re:  Your Request for Advice

Our File No. A‑91‑023

Dear Mr. Sexton:

This letter is in response to your request for advice regarding the duties and responsibilities of members of the board of directors of the Biggs‑West Gridley Water District (the "district") under the provisions of the Political Reform Act (the "Act").  We do not provide advice concerning provisions of law other than the Act.  You may wish to consult with the Attorney General's Office regarding other provisions of law such as Section 1090 which prohibits government officials from having an interest in contracts with their agencies.   

QUESTION

Under the provisions of the Act, may members of the board of directors of the Biggs‑West Gridley Water District participate in decisions regarding water delivery reductions?

CONCLUSION

All five members of the board of directors of the Biggs‑West Gridley Water District must disqualify themselves and abstain from participating in decisions regarding water delivery reductions, except to the extent their participation is legally required as discussed below.

FACTS

Biggs‑West Gridley Water District is a California water district formed pursuant to the California water district law, Water Code Section 34000, et seq.  The district has five directors elected at large.  Pursuant to the requirements of Water Code Section 34700, each director is the holder of title to land within the district.

The district diverts water for agricultural purposes from the Feather River under agreement with the State Department of Water Resources.  The agreement between the district and the State contains a provision entitling the State to reduce deliveries by a percentage not to exceed fifty percent in any one year or a total of one‑hundred percent in any series of seven consecutive years.

The district contains approximately 34,000 acres.  Of this total, approximately 29,000 acres were part of the original district.  Approximately 5,500 acres have been annexed to the district since 1958.

All annexations since 1967 have been approved by Butte County Local Agency Formation Commission ("LAFCO").  Conditions imposed by LAFCO at the time of annexation subject annexed lands to prior water rights which attach to the original district lands.  Old lands have the first right to the use of water supplied by the district and canal capacity of the district.  At all times that there is water and canal capacity not required by old lands, any new land annexed (new lands) is entitled to use such excess water and canal capacity at the same price as is charged to old lands.  If at any time there is not sufficient water and canal capacity to supply both the old lands and the new lands, the district may decline to serve, or limit the service to the new lands.

Additionally, LAFCO further conditioned annexations by requiring that annexed lands pay for water if additional water is purchased to provide water to these annexed lands.  Under these provisions, the owners of new lands must bear the entire cost of any purchased water in addition to the usual rates and charges imposed by the district.

Water delivery reductions have not been imposed since 1977.  It appears substantially likely that 1991 may be a year during which water deliveries are reduced by fifty percent due to the drought.

The board or directors is considering the adoption of a resolution which would impose contractual water delivery reductions on all lands and not just on annexed lands subject to LAFCO restrictions.  The board is also considering the adoption of a resolution which would require that, in the event the district purchases water, all lands pay for this water and not just annexed land subject to LAFCO restrictions.

The district serves an unincorporated area of the county which is mostly dedicated to farming.  The district also serves a city contained within its boundaries.  Service to city lots is based on standby charges.  The pending decisions will affect only water for irrigation and will not affect the nature of the service to city parcels.

There are approximately 290 parcels in the district.  Sixty of these parcels consist of lots with homes which will not be affected by the pending decisions.  The remaining parcels consist of agricultural land, mostly rice fields, which will be affected by the decisions.  This acreage is distributed as follows:

NUMBER OF LANDOWNERS
    ACREAGE HELD

      
175



  1 ‑   100

 
      18



100 ‑   200



 14



200 ‑   300

 11



300 ‑   400

  7



500 ‑ 1,000


  4


   1,000 ‑ 1,500

The State of California holds 2,628 acres consisting of a wildlife refuge. 



The following table which you have submitted for our consideration shows the land holdings of the five directors within the district.  The table identifies whether each director's land is part of the original district lands or land subsequently annexed and subject to LAFCO conditions.

Director
   Total Acreage
Original 
Annexed
Year Annexed

Lands
Lands

Edward W.
        120.3

  ‑0‑
  120.3
   1967


Boeger

Gary J. 
      1,435.52
    1,280.34
  155.18
   1967

Rudd

Earl E.
        500.83

  43.83
   457
   1967

King

Gary N.
      4,004.14
    2,814.14     1,190      1976‑77

Justeson

John Adams        468.49

 468.49
   ‑0‑
   N/A

You are legal counsel for the district and you seek our advice to determine whether members of the board of directors are disqualified from participating in the pending decisions.  As stated above, our advice is limited to issues arising under the Act.

ANALYSIS

Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence governmental decisions in which they have a financial interest.  Members of the board of directors of the Biggs‑West Gridley Water District are public officials.  (Section 82048.)

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on a member of the official's immediate family, or on:

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

Section 87103(b).

You have advised us that each member of the board of directors of the district holds a fee interest in real property within the district.  For purposes of our discussion we assume that the landholdings of each board member are worth in excess of $1,000.  These interests in real property are potentially  disqualifying interests for purposes of the Act.  If it is reasonably foreseeable that any decision before the board will materially affect real property interests of the board members, disqualification may be required.

Foreseeability

The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

As you correctly point out in your request for advice, the pending decisions before the board will foreseeably have an effect upon the real property interests of board members.  For example, when the board is considering a resolution that would impose water delivery reductions on all lands and not just on annexed lands, those members of the board who hold interests in original lands will be burdened with water reductions which do not presently affect their holdings of original lands.  This water reduction will foreseeably affect crop productivity thus reducing the value of the land and income from the sale of the crops.  Also, decisions of the board resulting in the imposition of payments for purchased water on all lands and not just on new lands will foreseeability result in an increase in the cost of water for holders of original lands thus reducing profits.

Conversely, members of the board who hold "new lands" will foreseeably have greater access to water.  Moreover, their rates will be lower since the burden for payment of imported water will fall upon all parcels and will not burden only newly‑annexed lands.  Thus, it is foreseeable that the pending decisions will increase the value and profit margin of newly‑annexed lands.

The fact that some board members will be detrimentally affected by the decisions while other board members will profit by the same decisions is of no consequence.  The Act requires disqualification whenever a decision will foreseeably affect a public official's financial interests irrespective of whether the effect of the decision upon the official's interests will be positive or negative.  Thus, we conclude that it is foreseeable that decisions affecting the availability of water for agricultural lands and the cost of imported water will have an effect on the real property holdings of members of the board.

Materiality

Once it has been determined that a decision will have an effect on an official's financial interest, it must be determined whether the effect will be material.  When real property interests will be affected directly by a decision, the appropriate standard for determining materiality is that of Regulation 18702.1 (copy enclosed).  Unless the decision will have no financial effect on a public official's real property which is directly affected by a decision, the effect of the decision is material if:

The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property.

Regulation 18702.1(a)(3)(C).

The decisions pending before the board will result in changes in the fees assessed for water usage for the irrigation of district lands.  Therefore, these decisions will have a material financial effect upon the officials holding these lands unless the officials can demonstrate that the decisions will have no financial impact upon their land holdings.

Public Generally

The remaining issue is whether the decisions pending before the board will affect the public officials who own acreage within the jurisdiction of the district in a manner that is distinguishable from the effect on the public generally.  For the public generally exception to apply, the effect of a decision on a public official must be substantially the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed).

A decision will affect a public official's interests in the same manner as it will affect the public generally if it can be shown that persons who hold acreage within the district which is similar to the acreage held by the public officials constitute a significant segment of the public.  (See Siegel Advice Letter, No. A‑90‑604, copy enclosed.) 

Applying our analysis to your facts, we conclude that the public generally exception does not apply to members of the board.  During our telephone conversation of January 10, 1991, upon a cursory examination of the facts provided, you were advised that the public generally exception applied to board member Boeger and he need not disqualify from participating in the pending decisions regarding irrigation water.  However, upon a more careful scrutiny of the information available, we conclude that the public generally exception is inapplicable to all board members.  This is so because their landholdings are larger than those of the vast majority of the population of the jurisdiction. 

Any decision regarding availability of irrigation water or fees to be paid for the use of said water will affect board members in a manner which is distinguishable from the effect on the owner of smaller parcels.  For example, the 60 parcels which pay standby charges for their water will not be affected by the pending decisions.  These 60 parcels, coupled with the 175 parcels of 100 acres or less constitute approximately 80 percent of the jurisdiction of the district.  The effect of any change in the fee structure on the 175 parcels which contain less than 100 acres each will be considerably less burdensome financially than the effect on larger parcels which use larger amounts of water for irrigation.  Accordingly, because the effect of the decisions on board members will not be substantially similar to the effect on the remaining 80 percent of the jurisdiction, they must disqualify themselves from participating in the pending decisions.

Legally Required Participation

Disqualified public officials may participate in the making of governmental decisions to the extent that their participation is legally required for the action or decision to be made.  (Section 87101.)  A public official is not legally required to make or to participate in the making of a governmental decision unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.  (Regulation 18701(a), copy enclosed.)

Pursuant to the requirements of Water Code Section 34700, each board member must hold title to land within the district.  Decisions regarding water distribution and fees within the district must be made by the board of directors.  There exists no alternative source of decision consistent with the purpose of the statute.  Consequently, board members are legally required to participate in the pending decisions.

Whenever a public official who has a financial interest in a decision is legally required to make or to participate in making such a decision, the public official must:

(1)  Disclose as a matter of official public record the existence of the financial interest;

