




February 13, 1991

Thomas B. Brown, Deputy City Attorney

Berkeley City Attorney's Office

2180 Milvia Street

Berkeley, CA  94704






Re:
Your Request for Informal Assistance 

Our File No. I-91-036

Dear Mr. Brown:


You are seeking general advice on behalf of members of the City of Berkeley Planning Commission ("the commission"), regarding their duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   We provide you with advice as the authorized representative of the commission, pursuant to Regulation 18329 (copy enclosed).  As your request for advice does not refer to a specific pending governmental decision, we are treating your request as one for informal assistance only.  (Regulation 18329(b).)


The following advice is based upon the facts provided in your letter of January 10, 1991 and subsequent telephone conversations with Sarah Reynoso of your office on January 30, 1991.

QUESTION


If a planning commissioner either owns property, or sits on the board of directors of a non-profit corporation which owns property, within one of the City's zoning districts, may the commissioner participate in a vote on the zoning classification of that district and/or other, nearby, districts?

CONCLUSION


(1)
Generally, a planning commissioner who owns property within one of the City's zoning districts may not participate in the commission's vote to change that district's zoning classification.  Whether the commissioner can participate in a vote to change a nearby district's zoning classification depends on whether the deicsion will foreseeably and materially financially affect the commissioner's property.


(2)
If a non-profit corporation owns property within one of the city's zoning districts and constitutes a source of income or gift to the planning commissioner, under certain circumstances the commissioner who sits on the corporation's board of directors may not participate in the decision on that district's zoning classification.  Whether the commissioner can participate in a decision on a nearby district's zoning classification will depend on whether it is foreseeable that a material financial effect on the corporation's property will result.

FACTS


One or more members of the City of Berkeley Planning Commission may own property located within one of the city's zoning districts or may sit on the board of directors of a non-profit corporation which owns property located within one the city's zoning districts.

ANALYSIS


A public official is prohibited from making, participating in, or using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, on an income source of the official (Section 87103(c)), or on any real property in which the official has a direct or indirect interest worth one thousand ($1,000) or more (Section 87103(b)).


As public officials (Section 82048), members of the commission must disqualify themselves from any commission decisions which will have a reasonably foreseeable material financial effect, distinguishable from the public generally, on them, their real property interests (Section 87103(b)), or a source of income (Section 87103(c)).

Foreseeable Material Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act, however, does seek to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow (1977) 70 Cal.App.3d 817, 823.)


(1)
Planning commissioner who owns property within a city zoning district:


Decisions regarding the zoning district


A vote to change the classification of a zoning district appears to meet the reasonably foreseeable threshold.  Depending on the change, greater burdens or fewer restrictions on the properties owned within the zoning district will result.


In order to determine whether this foreseeable effect is material as to a commissioner's real property interest when he or she owns property in a zoning district which is the subject of a  zoning classification decision, Regulation 18702.1 (copy enclosed) is applicable.  In part, this regulation provides that the effect of a decision is material if:


The decision involves the zoning or rezoning, annexation or deannexation, sale purchase or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leashold interest) of $1,000 or more, or a similar decision affecting such property.






(Regulation 18702.1(a)(3)(A), emphasis added.)


Materiality is thus presumed.  Accordingly, a commissioner may generally not participate in decisions regarding zoning districts when he or she owns property within the zoning district, unless the "public generally" exception applies.


Public generally exception


An official otherwise disqualified may nevertheless participate in a decision if the effect of the decision on the official's interest is not distinguishable from the effect on the general public; the decision must affect the official's interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed.)  


Because all residents of the jurisdiction are constituents of the official, these residents in the agency's jurisdiction comprise the "public."  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77, copies enclosed.)  For the public generally exception to apply to the issue you have raised, a decision on the zoning district must impact a significant segment of the population of the City of Berkeley in substantially the same manner as it would the individual planning commissioner.  (Hirsch Advice Letter, No. A-90-196, copy enclosed.)  This requires analysis of, and is obviously dependent upon, the facts particular to the situation.


Decisions regarding nearby zoning districts


Because the analysis of this issue is fact specific, we provide you only with the following general guidance.  Depending on the facts, a vote to change the classification of one zoning district may reasonably and foreseeably impact properties located in an adjacent or nearby zoning district.  Greater burdens or fewer restrictions on the properties owned within one zoning district may very well result in impacts on other properties in a nearby or adjacent district.


In such situations the official's real property interests are indirectly involved in the decision, and materiality determinations are subject to analysis under Regulation 18702.3 (copy enclosed).  In part, this regulation provides that the determination of whether the effect of a decision is material depends on the distance between the official's real property and the boundaries of the property which is the subject of the decision.  The specific facts of the zoning classification decision and the application of the facts to the regulation's criteria determine whether a disqualifying conflict results.  If you conclude on the basis of the regulation's application that a conflict does exist, a similar consideration of the "public generally" exception, discussed previously, would also be appropriate.


You should also note that a different analysis is appropriate if the decision before the planning commission is one to amend an existing zoning ordinance or other land use regulation, in a manner applicable to all properties in the city that are designated in the zoning category.  For example, a planning commission decision to change all city "R-1" zones to "R-2" would not present a potential conflict for a commissioner who owned property in an R-1 district.  (Regulation 18702.1(a)(3)(E).)


(2)
Planning commissioner who sits on the board of directors of a non-profit corporation which owns property


Membership on the board of directors of a non-profit corporation which has an interest in real property within a city zoning district does not, by itself, create a disqualifying conflict for a planning commissioner, because a non-profit corporation is not a "business entity" for purposes of Regulation 18702.1(b).  (See Section 82005.)  


Only if the non-profit corporation constitutes a source of income or gifts to the commissioner might the commissioner have a disqualifying conflict of interest in decisions involving the zoning district in which the non-profit corporation's property is located.  (Section 87103(c),(e).)  This is so for the following reason.


A vote to change the classification of a zoning district will likely result in greater burdens or fewer restrictions on the properties owned within the zoning district.  Therefore, the decision appears to meet the reasonably foreseeable threshold. 


If the non-profit entity is an applicant before the planning commission, or is otherwise directly involved in the decision to change the classification, Regulation 18702.1(a) is applicable.  This regulation provides that the effect of the decision is material when a source of income or gifts of $250 or more to the official in the prior twelve months is directly involved in the decision.  Accordingly, a commissioner would generally not be permitted to participate in decisions regarding zoning districts when he or she receives the requisite income from a corporation which owns property within the zoning district, unless the "public generally" exception (discussed above) applies.

   If the non-profit entity is indirectly involved in the decision, Regulation 18702.5 (copy enclosed) governs the materiality determinations.  Indirect involvement would be present if the non-profit entity owned property in a zoning district subject to a classification change and the decision involved zoning classifications for a adjacent or nearby district or districts.  


Regulation 18702.5 applies various financial impact thresholds, depending on the gross annual receipts of the non-profit entity.  Whether the effect of a zoning decision will be material depends on the facts specific to the decision.  A commissioner who appeared to have a disqualifying conflict under this regulation would be permitted to participate in the decision if application of the "public generally exception" (described above) is appropriate.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, or if you wish to supplement your advice request with specific facts pertaining to a pending commission decision, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman

