




February 27, 1991

Bruce S. Buel, Manager

McKinleyville Community Service District

P.O. Box 2037

McKinleyville, CA 95521






Re:
Your Request for Advice 

Our File No. A-91-042 

Dear Mr. Buel:


You are seeking advice on behalf of McKinleyville Community Services District ("district") directors Joe Walund and Edward Estes regarding their duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Pursuant to Regulation 18329 (copy enclosed), we provide you with advice as the two directors' authorized representative, but because no specific governmental decision is pending this advice is informal only.


The following advice is based upon the facts provided in your letter of January 14, 1991 and in your prior telephone conversation with this agency.  

QUESTION


A parcel of land will either be purchased through condemnation by the district for a community park, or developed by its owner and therefore require sewer and water services.  Directors Walund and Estes own and live in their respective residences more than 300 feet, but less than 2500 feet, from the parcel.  Can they participate in either the condemnation decision or the decision to provide sewer and water services?

CONCLUSION


Both directors may participate in the forthcoming district  decisions concerning the parcel provided the decisions will not have a foreseeable material financial impact on their respective properties.

FACTS


The district will be making decisions concerning a 78-acre parcel of land.  The district will either purchase the parcel through condemnation for a community park, or the owner of the parcel will develop the parcel and request the district to provide sewer and water services.  District Directors Joe Walund and Edward Estes both live within 2500 feet, but more than 300 feet, from the parcel.  You have indicated that approximately 400 individuals live in 150 homes within 2500 feet of the parcel, and that single family homes in the neighborhood currently sell for $150,000 to $200,000.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of official's immediate family, or on any real property in which the official has a direct or indirect interest worth one thousand ($1,000) or more.  (Section 87103(b).)


Directors of the district are public officials.  (Section 82048.)  It is understood that Mr. Walund and Mr. Estes each has an interest in their respective properties that is worth one thousand dollars or more.  Therefore, they must disqualify themselves from any district decision which will have a reasonably foreseeable material financial effect on them or on their real property interests that is distinguishable from the effect on the public generally.  (Section 87103(b).)

Foreseeable Material Financial Effect


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)


In order to determine whether the foreseeable effect of a decision is material as to real property in which an official has an interest, the Commission has adopted Regulation 18702.3 (copy enclosed).  You have informed us that both Directors Walund and Estes own property located within 2,500, but more than 300, feet from the site of the proposed development.  For projects between 300 and 2,500 feet from an official's property, the effect of the decision will be considered material if it will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 ore more per 12 month period.






Regulation 18702.3(a)(3)(A) and (B)

Whether the effect of the decision is positive or negative is of no consequence under the Act.  (Young Advice Letter, A-89-149, copy enclosed.)


The two directors' participation in decisions on the parcel is permitted if the impact of the district's decisions on their respective properties falls below the financial thresholds specified in the regulation.  Whether the impact does or does not is a factual determination.  The Commission does not act as a finder of fact.   However, we do wish to draw your attention to Regulation 18702.3(d).  This regulation provides some factors to consider in determining the magnitude of the financial impact on both directors' properties.  We note that none of the factors provided in this regulation are addressed in your letter.    

The "Public Generally" Exception


If you conclude that the requisite financial impact as provided for in Regulation 18702.3(a)(3) is not present, it is unnecessary to determine whether the impact on the two directors is distinguishable from the effect on the public generally.  If the financial impact is present, Mr. Walund and Mr. Estes may not participate in decisions concerning the parcel if the effect of the decision on their interests is distinguishable from the effect on the public generally.  (Section 87103.)  


The financial effect of the district's decision on the directors is distinguishable from the effect on the public generally unless the decision will affect their properties in substantially the same manner as it will affect all members of the public or a significant segment of the public. (Regulation 18703; Jorgensen Advice Letter, No. A-90-017; In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77, copies enclosed.)


The "public generally" is comprised of the entire jurisdiction of the agency in question.  (In re Legan, supra.)  Regulation 18703 also permits the application of the "public generally" exception when a decision affects the official's interests in substantially the same manner as it will affect a significant segment of the public.  However, you have not provided any facts to indicate how the financial effect of decisions concerning the parcel will affect either all district residents or a significant segment of the district's residents.  For that reason, we are unable to provide you with advice on whether the "public generally" exception applies in this situation.   


I hope this letter has provided you with sufficient general guidance.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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