




August 7, 1991

Donald R. Haile

Acting City Attorney

City of South San Francisco

315 Maple Avenue

South San Francisco, CA  94080






Re:
Your Request for Advice

Our File No. A-90-499b [91-043]

Dear Mr. Haile:


This is in response to your letter requesting further advice on behalf of South San Francisco City Councilmember John Penna, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act") both as a city councilmember and a member of the city redevelopment agency.  Your letter requests reconsideration of the advice letter issued to your office on October 12, 1990.  (Armento Advice Letter, No. A-90-499.)  


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)  Finally, our advice is limited only to provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code Section 1090.

QUESTIONS


1.  If Councilmember Penna participates in discussions and actions concerning the Shearwater project as a city councilmember or member of the redevelopment agency, may the councilmember later:



a.  Represent a client who wishes to lease or purchase property in the project six to eighteen months after the discussions? 


b.  Be involved in the project in his capacity as a realtor?


c.  Actively seek private business in the project area during the pendency of the phase of the project or the entire project?


2.  May the councilmember participate in the city council's negotiation, sale or lease of city property to a developer where the councilmember has no specific deal pending at the time of his participation and the councilmember subsequently engages in private business transactions in the project area?


3.  May Councilmember Penna be present at either open or closed sessions of either agency when information regarding a decision for which he is disqualified is discussed?

CONCLUSIONS


1.  As concluded in the Armento Advice Letter, Councilmember Penna, as sole owner of his real estate business, has an economic interest in his business.  Consequently,  where a decision will foreseeably affect the councilmember's business, he must disqualify himself from the decision.  


2.  Participation includes committing an agency to a course of action, entering into a contractual agreement on behalf of the agency, determining not to act, negotiating, advising or making recommendations to the decision-maker.  Thus, participating in the city council's negotiations and matters concerning sale or lease of property with the developer would be participation in a governmental decision and is prohibited if the councilmember has a conflict of interest.  


3.  A disqualified councilmember may not attend a closed session of the city council concerning the matter for which he is disqualified, but is not precluded from being present at an open meeting.  Materials presented to the city council for a closed session of the city council may not be provided to a councilmember who is disqualified with respect to that matter.  Except for confidential material, material scheduled for discussion at an open session of the city council need not be withheld from a disqualified official.

FACTS


The pertinent facts in the Armento letter are as follows: At the behest of a developer, the City of South San Francisco created the Shearwater redevelopment project (the "project") at a site encompassing 54 acres of dry land and 133 acres of water.  A master-planned, mixed-use development is proposed.


The city owns a six-acre parcel within the project area.  Pursuant to an agreement with the developer, the city anticipates selling or leasing this parcel to the developer.  The details of this transaction are being negotiated by the city manager, subject to direction and ultimate approval by the city council.  


At the time the Armento Advice Letter was issued, there were a number of pending governmental decisions concerning the project.  The developer has requested that the city establish an assessment district and a landscape and lighting maintenance district for various financing purposes.  Other discussions and decisions concerning the financial feasibility of the project and the terms of the sale or lease of the city-owned property were also pending.  Since the project would be constructed in phases, the individual aspects of the project, such as the approval of all the buildings (retail, office, hotel, and, possibly condominiums) and the specific design of the marina, will be subject to various approval processes.  


Although the developer has retained its own realtor to act as the agent for marketing and leasing the Shearwater site, any broker may bring a client directly to the developer and receive a full commission for the lease or sale of space in the project.  Councilmember Penna is a real estate broker and has been the owner of Penna Realty for over 26 years.  Over 80 percent of his business, which includes property management, real estate sales of residential, commercial and industrial property, and real estate appraising and consulting, is conducted in South San Francisco.  Councilmember Penna has not been involved in any sales relating to Shearwater.  


During March 1990, Councilmember Penna approached the Shearwater developer and offered to do a presentation on the Shearwater Project at the International Association of Realtors (FIABCI) conference in Acapulco, Mexico.  The Shearwater developer authorized him to make a presentation and supplied him with materials.  Approximately 1,000 brokers attended the conference.  If a broker came forward as a result of the presentation and engaged Councilmember Penna to present an offer, Councilmember Penna would receive a commission.  To date, no broker has come forward in this matter.


Your request for reconsideration included additional and modified facts which have been incorporated into this response.  


1.  The City of South San Francisco has a population of 52,000 persons.  Out of a total area of 9.53 square miles, 1,500 acres in the city limits (one-fourth of the city) is zoned commercial and industrial, the rest is zoned residential.  


2.  The Shearwater property is owned by a single owner except for the 6 acres owned by the city.  


3.  You emphasized that the individual components of the Shearwater project, such as the approval of the final subdivision map and all of the approvals for the buildings (retail, office, hotel, possible condominiums) as well as the specific design of a marina, will each be subject to separate discretionary approval by the city council.


4.  You modified the facts concerning Councilmember Penna's participation in the Mexico Conference as follows:  Councilmember Penna's sole association with the developer has been the presentation of the hotel site at the conference in May 1990, and his authority was then concluded.  Councilmember Penna did not receive any monetary compensation and has received no financial gain from the presentation.  No commissions resulted from the conference.


5.  You also clarified that in addition to having participated in no sales in the project area, Councilmember Penna has "no present or future" intention of pursuing business opportunities in the Shearwater project.  However, you did not indicate that the councilmember would decline business from the project area.


6.  Litigation and financial problems have delayed the project.

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, (1977) 70 Cal.App.3d 817, 823.)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As discussed in our first letter to your office, a "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include both redevelopment agency members and members of the South San Francisco City Council. (Armento Advice Letter, supra.)  


Please note that a conflict of interest arises with respect to a specific governmental decision.  The Act does not restrict Councilmember Penna's private activity.  However, as will be discussed below, where it is foreseeable that a governmental decision will affect an existing economic interest of the councilmember, even in the future, a conflict of interest arises at the time of the decision.

1.  Economic Interests


Section 87103 provides: 


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


According to your facts, Councilmember Penna has a variety of potential financial interests which must be evaluated to determine whether the councilmember has a conflict of interest.  Where any one economic interest will be foreseeably and materially affected by a decision, the councilmember must disqualify himself.


First, any person or business that has made any payment to the councilmember in the past 12 months is a source of income to the councilmember for the purposes of Section 87103.  In addition, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Russell Advice Letter, No. A-88-484.)  As sole owner of his real estate business, all sources of income of $250 or more to the business are sources of income of $250 or more to the councilmember.


Moreover, the councilmember's interest in his business is a separate and distinct economic interest that may also result in a conflict of interest.  Thus, irrespective of the receipt of any income, where a decision will foreseeably affect the councilmember's business, he must disqualify himself.  For example, a new business which has received no income may still result in disqualification where the decision will foreseeably affect the business' access to future revenue.

