




February 6, 1991

Honorable Lenny Gallegos

Supervisor, Sierra County

P.O. Box 172

Loyalton, CA  96118






Re:
Your Request for Informal Assistance

Our File No. I-91-047

Dear Supervisor Gallegos:


This is in response to your letter requesting assistance with respect to the conflict-of-interest provisions of the Political Reform Act.  Since your advice request does not appear to refer to a specific governmental decision, but instead seeks general guidance, we are treating your request as one for informal assistance.

QUESTION


As a member of the Sierra County Board of Supervisors and an employee of the Sierra Valley Community Hospital, owned by the Sierra Valley Hospital District, may you participate in board of supervisor's decisions concerning the Sierra Valley Community Hospital and the Sierra Valley Hospital District?

CONCLUSION


Sierra Valley Community Hospital, as a public entity, is not a "business entity" as defined in the Act.  Further, salary and reimbursement for expenses or per diem received from a state, local or federal government agency is expressly exempted from the definition of "income" for purposes of the Act.  Thus, if the payments you receive from the hospital are salary, this would not create a conflict of interest with respect to decisions affecting the hospital.  

FACTS


You are a County Supervisor for district 5 in Sierra County.  You are also an employee of the Sierra Valley Community Hospital (the "hospital").  You have received more than $250 from the hospital in the past 12 months.  


You stated you are employed as an on-call emergency medical technician for the hospital.  When the hospital does not have sufficient ambulance personnel, you are contacted to fill in.  The hospital pays you a flat fee for the first three hours of service and a $10 hourly rate for any services provided beyond that duration of time.  The hospital withholds from your payment federal and state taxes, and pays into FICA and state disability on your behalf.  


The hospital is owned and operated as part of the Sierra Valley Hospital District, which is a public entity formed and operated under the provisions of the California Health and Safety Code.  Pursuant to a contract between the district and the county, the county is providing partial funding and management personnel for the hospital.

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 (copy enclosed) as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the Sierra County Board of Supervisors.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





Section 87103(c) and (d).


In your letter you stated that you are employed with the Sierra Valley Community Hospital and have received more than $250 from the hospital in the past 12 months.  However, Sierra Valley Community Hospital is part of Sierra Valley Hospital District which is a public entity formed and operated under the provisions of the California Health and Safety Code.  Thus, the hospital would also be considered a public entity under the Act.  (Jenke Advice Letter, No. A-83-001, copy enclosed.)


Local government agencies are not organizations or enterprises operated for profit, and therefore are not business entities under the Act.  Thus, your status as an employee of Sierra Valley Community Hospital will not create a conflict of interest concerning decisions affecting the hospital or hospital district.  (Section 87103(d); Section 82005; Darcy Advice Letter, No. I-87-296, copy enclosed.)


Further, salary and reimbursement for expenses or per diem received from a state, local or federal government agency is expressly exempted from the definition of "income" for purposes of the Act. (Section 82030(b)(2).)  Thus, if the payments you receive from the hospital are salary, this would not create a conflict of interest with respect to decisions affecting the hospital.  (Section 87103(c).)  


You stated you receive payment as an on-call Emergency Medical Technician for the hospital.  The hospital pays you a flat fee for the first three hours of service and a $10 hourly rate for any services provided beyond that time.  The hospital withholds your federal and state taxes, and pays into FICA, and state disability on your behalf.  In the Jenke Advice Letter, supra, we stated:


The Hospital could employ its own full-time staff or arrange for physician services on a part-time or as-needed basis.  In the case of a small hospital, the latter arrangement makes more sense as it permits greater diversity of services.  Consequently, under the circumstances given here, we consider the payments which Jenke, Inc. receives for his work as Medical Director of the Nursing Home and for interpretive work at the Hospital to be salary from a local governmental entity, subject to the exclusion under subdivision (b)(2) of Section 82030.


Consequently, the payments you receive would be salary from a local government agency and excluded from the definition of "income" under the Act.  


Thus, absent some other disqualifying financial interest as set forth in Section 87103, above, or some direct financial effect on you personally resulting from a governmental decision, you may participate in board of supervisor's decisions concerning the hospital and the hospital district.  (Sampson Advice Letter, No. I-89-196, copy enclosed.)  However, please note that our advice is limited to the Political Reform Act.  You may wish to contact the Attorney General's office with respect to other provisions of the law such as Government Code 1090 and the law governing incompatible offices.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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