




April 22, 1991

Vincent F. Biondo, Jr.

City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, CA  92008-1989






Re:  Your Request for Advice







Our File No. A-91-054

Dear Mr. Biondo:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act")  to the duties of Carlsbad City Councilmember Margaret Stanton.  She is also a member of the Carlsbad Redevelopment Commission.  The following advice is based upon the facts provided in your letter and our telephone conversation on March 22, 1991.

QUESTION


Under the Act, may Ms. Stanton participate in certain projects pending before the redevelopment commission?

CONCLUSION


Ms. Stanton may participate in projects pending before the redevelopment commission if there will not be a reasonably foreseeable material financial effect on either Jazzercise, Inc. or on her real property interest.

FACTS


Ms. Stanton is an officer and director of Jazzercise, Inc.  She is the general manager of the company and an employee of the corporation.  She does not have any ownership interest in the corporation, which is closely-held and wholly-owned by the Missett Family Trust.  


Jazzercise operates approximately 4,500 franchises worldwide. Its revenues from the franchises, a mail order and retail store and its television operation are approximately $15 million annually.  You stated that the pretax income of Jazzercise is approximately $1 million, the net income exceeds $400,000 and the tangible assets are approximately $2 million.  


The corporate office is located at 2808 Roosevelt Street, which is in the redevelopment area of Carlsbad.  The corporation signed a five year lease for this office in October 1990.  The corporation operates a mail order and retail store and a television production company at this location.  It also subleases a part of the offices to several of its local franchisees for dance fitness classes.  These franchisees pay Jazzercise 35 percent of the gross student fees collected per month as rent and 20 percent of the gross student fees collected as a continuing franchise fee.


The City of Carlsbad adopted a redevelopment plan in 1981. It includes six subareas with specific goals and desired land uses.  The Jazzercise corporate offices are located within subarea 5, which is planned as the major tourist and related commercial center for the project area.  The following redevelopment projects are pending and will go to the redevelopment commission for a vote in the near future:


1.  A parking plan, including financing sources, which identifies how parking needs for the village redevelopment area may be met for future projects.  Preparation of the parking plan was funded by the redevelopment tax increment and benefits the entire project area.  Implementation may involve the imposition of additional fees on property owners located within the area to finance the necessary improvements.  It is also possible a surcharge will be added to the business license tax.


2.  The redevelopment commission is completing a major streetscape project funded by tax allocation bonds.  A fifth phase of this project consisting of street improvements, decorative pavers, storm drains, traffic signals, street furniture, art work and street lighting is ready for approval.  Phase II will cost approximately $1.2 million.  It will be located on Carlsbad Village Drive (Elm Avenue) from Washington Street to Pio Pico.  Traffic signals will be installed along Grand Avenue.  The project is located 500 to 1,000 feet from the Jazzercise corporate offices.


3.  The final design of a rapid rail transit center is being proposed and funded by the County of San Diego and the North County Transit District, a separate legal entity.  The redevelopment commission has signed a cooperative agreement with both agencies which requires the city's approval of the final design.  The project will include a transit center structure, parking facilities and lighting.  A bus transfer facility west of the railroad tracks will be constructed requiring relocation of an existing lumber business on State Street.  The rapid rail transit center station site will be bounded on three sides by Carlsbad Village Drive (Elm Avenue), State Street and Grand Avenue.  It is approximately 1,000 feet from the Jazzercise office.


4.  The redevelopment commission staff is preparing a master plan to determine how the redevelopment area will develop in the next ten to twenty years.  Elements of the plan will include, but are not limited to, the design, land use, historic preservation and cultural arts, and financing of projects in the redevelopment area.  The plan will be funded from the redevelopment tax increment.  


5.  The city council has authorized the study and possible formation of a second redevelopment project area generally located along the Pacific Ocean and to the south of the existing redevelopment area.  The closest point of the proposed second redevelopment area is 2,000 feet from the Jazzercise corporate offices.  The outer boundary is 6.5 miles away.  It is also located approximately 2,000 feet from Ms. Stanton's personal residence.  The next action will be appointment of the project area committee and designation of the new project area.


6.  The design review board within the redevelopment agency  makes recommendations to the agency on specific projects.  This board has recommended approval of a $3 million private development project which would allow the construction of a three story, 28,817 square foot mixed-use office and retail building, located at the southeast corner of State Street and Laguna Drive approximately 2,000 feet from the Jazzercise corporate offices.  


7.  An application has been submitted for a 3,100 square foot retail project, costing $150,000 and located at 2933 Roosevelt Street, 250 feet from the Jazzercise corporate offices.


8.  Another application is pending for a $25,000 project at 2558 Roosevelt Street, 500 feet from the Jazzercise offices.  It consists of an intensification of the existing general office use on the site to medical use and requires parking provisions on an enjoining lot by private lease.


9.  Within the redevelopment area there is an Army/Navy academy located at the northwest corner of Cypress Avenue and Carlsbad Boulevard.  This nonprofit organization is preparing for a total renovation of its campus and has proposed a $20 million construction project, which is located 1,000 feet from the Jazzercise corporate offices.


10.  A $2.5 million senior housing project is proposed at the southwest corner of Carlsbad Boulevard and Beech Avenue, which is located from 1,000 to 2,000 feet from the Jazzercise offices.


11.  A mixed-use retail and a condominium apartment complex with 20 housing units is proposed for the southeast corner of Carlsbad Boulevard and Beech Avenue, 750 to 2,000 feet from the Jazzercise offices.  The project will cost approximately $15.5 million and may require financial assistance from the redevelopment agency.  

ANALYSIS


The Act prohibits a public official from making, participating in, or using her official position to influence a governmental decision in which she knows or has reason to know she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of her immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(a)-(e).


As a public official, Ms. Stanton may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on any source of income of over $250 within 12 months prior to the decision, on a business entity in which she is an officer or director, or on any real property interest.  (Section 87103(a),(b), and (e).)

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest, it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)


The purpose of any redevelopment plan is to promote sound development and redevelopment of blighted areas.  The anticipated result of redevelopment is an increase in property values and an improved business climate within the project area, which benefits the community as a whole.  The very nature of redevelopment projects has led the Commission to find that it is reasonably foreseeable that there will be a financial effect on real property values and business interests located within or near project areas.  (In re Oglesby (1975) 1 FPPC Ops. 71, Advice Letters to Haight, No. A-81-509, and Phillips, No. A-87-166, copies enclosed.  See also Downey Cares v. Downey Community Development Com., supra, at 983.)


In addition, the location of the various redevelopment projects within a short distance of the Jazzercise corporate offices, where part of the office space is leased to local franchises for dance fitness classes, may also have a foreseeable financial effect on the Jazzercise business.  (See In re Gillmor (1977) 3 FPPC Ops. 38, bottom of page 41, copy enclosed.)

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  However, if the official's economic interest is indirectly affected by the decision, Regulations 18702.2 to 18702.6 apply to determine whether the effect of the decision is material.


Ms. Stanton is an officer, director, general manager and employee of Jazzercise, Inc.  Jazzercise may be indirectly affected by certain decisions regarding future projects in or near the redevelopment area.  Regulation 18702.2 (copy enclosed) provides guidelines to ascertain whether the effect of a decision on a business entity indirectly involved in a decision is material.  You have stated that the financial standards in Regulation 18702.2(f) apply to Jazzercise.  Under this regulation, the effect of a decision is material as to a business entity in which the official has an economic interest if:



(f)  For any business entity not covered by subdivisions (a) or (b) which meets the financial standards for listing on the National Association of Securities Dealers National Market List, the tests in subdivision (c) may be applied.  The standards are as follows:  The business entity has net tangible assets of at least $4,000,000, and had pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.


The tests in subdivision (c) are:

