July 30, 1991

Patrick Gatti, Councilmember

Martin R. Lomeli, City Manager

City Hall

3660 "D" Street

La Verne, CA  91750

Re:  Your Request for Informal Assistance

Our File No. I‑91‑060

Dear Councilmember Gatti and Mr. Lomeli:

This letter is in response to your request for advice regarding your duties and responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and seeks general guidance.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTION

How do the conflict‑of‑interest provisions of the Act affect a councilmember who receives commission income from a real estate transaction from a city manager?  


CONCLUSION

The conflict‑of‑interest provisions of the Act require the councilmember to disqualify himself from participating in governmental decisions which will have a reasonably foreseeable material financial effect on the city manager who is a source of income to the councilmember.

FACTS

City of La Verne City Manager Martin R. Lomeli presently owns, in joint tenancy, a single‑family residence in the City of Claremont.  Mr. Lomeli has listed his home for sale with the Herbert Hawkins Realty Office in La Verne.  The real estate agent with whom the listing was placed is City of La Verne Councilmember Patrick Gatti.

In addition, Mr. Lomeli intends to purchase a new home in La Verne, utilizing Councilmember Gatti as his real estate representative.  If Mr. Gatti is successful in selling the Lomeli home, he will be paid, pursuant to a written agreement, a standard sales commission.  The anticipated commission will exceed $250.  If Mr. Lomeli purchases a new home utilizing the services of Councilmember Gatti, Mr. Gatti will once again receive a commission which is anticipated to exceed $250.

You seek our advice to determine applicability of the conflict‑of‑interest provisions of the Act to these transactions.

ANALYSIS

Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  A councilmember and a city manager are both public officials for purposes of the Act.  (Section 82048.)  As public officials you are subject to the conflict‑of‑interest provisions of the Act.

An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:

Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Section 87103(c).

For purposes of our discussion you have asked us to assume that the transaction involving the sale of Mr. Lomeli's single‑family residence and the transaction in which Mr. Lomeli will purchase a new residence will generate income to Councilmember Gatti in excess of $250 for each transaction.  Therefore, Councilmember Gatti must disqualify himself from participating in any decision which will foreseeably and materially affect his source of income, Mr. Lomeli, for a period of twelve months after receipt of income.

Foreseeability

The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

For example, it is foreseeable that city council decisions regarding the neighborhood where Mr. Lomeli's residence is located will affect the value of the residence.  If the effect of the decision is material, Councilmember Gatti must disqualify himself from participating in the decision.

Materiality

Regulation 18702 sets forth the guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  If, on the other hand, the official's interest would be indirectly affected by the decision, then Regulations 18702.1 through 18702.6 would apply to determine whether the effect of the decision is material. 

An official's financial interest is directly involved in a decision before an official's agency when that person, either personally or by an agent:

(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.

Regulation 18702.1(b).

Accordingly, if Mr. Lomeli comes before the city council to obtain a building permit, for example, Councilmember Gatti's source of income would be directly involved in the decision.  

When a source of income to a public official of $250 or more in the preceding 12 months is directly involved in a decision before the official's agency, the effect of a decision is material and disqualification is required.  Accordingly, Councilmember Gatti is required to disqualify himself from participating in any decision in which Mr. Lomeli is directly involved unless the decision will have no financial effect on Mr. Lomeli.  

When an individual who is a source of income of $250 or more in the preceding 12 months to a public official is indirectly involved in a decision before the official's agency, the effect of a decision is material if the decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more, or the decision will affect the individual's real property interest in a manner that is considered material under Regulations 18702.3 or 18702.4.  (Regulation 18702.6.)  Accordingly, if any decision will have an indirect effect in the amounts set forth above on Mr. Lomeli's financial interests, Councilmember Gatti must disqualify himself from participating in the decision.  This would be the case, for example, if a decision came before the city council which would indirectly affect Mr. Lomeli's interests in real property or Mr. Lomeli's other financial interests.

Public Generally

Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect on the public generally.  (Section 87100.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on the source of income is the same as the effect on a significant segment of the public.  (Regulation 18703.) 

Accordingly, even when the effect of a decision on Mr. Lomeli will be material, Councilmember Gatti's disqualification is required only if the effect on Mr. Lomeli is distinguishable from the effect on the other residents of the city.  For example, a decision to increase the fees for water usage, assuming this is the type of decision that the city council would have the power to make, would affect all the owners of single‑family homes in the city in the same manner as the decision will affect Mr. Lomeli's interest in real property.  Then, Councilmember Gatti would not have to disqualify himself from participating in the decision.

We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Blanca M. Breeze

Counsel, Legal Division
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