SUPERSEDED IN PART BY I-92-215 (Peck)

February 20, 1991

Douglas S. Wilson

Director, Padre Dam Municipal Water District

c/o Newland California

9225 Carlton Hills Blvd., #23

Santee, CA  92071

Re:
Your Request for Informal Assistance

Our File No. I‑91‑073

Dear Mr. Wilson:

This is in response to your letter requesting advice as a Director of the Padre Dam Municipal Water District with respect to the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  Since your request concerns a series of decisions coming before the district, we are providing you with guidelines applicable to the decisions generally.  

QUESTIONS

1.  May you participate in the Padre Dam Municipal Water District's consideration of revision of the water conservation ordinances?

2.  May you participate as a member of a subcommittee of the Padre Dam Municipal Water District in the consideration of a new water rate formula necessitated by price increases by suppliers?

CONCLUSIONS

1.  Generally, the effects of the revisions to the water conservation ordinance will affect the public in the same manner as it will affect you and your property.  However, you may not participate in consideration of the growth restriction, since the provision will materially affect your economic interests.  You may participate in other decisions concerning revisions of the water conservation ordinance, provided they will not have a foreseeable, material financial effect on you, your property or on Newland which is distinguishable from the effect on the public generally.

2.  You may participate in the rate setting proceedings, unless the decision will have a foreseeable and material financial effect on your economic interests.

FACTS

You are a member of the board of directors for the Padre Dam Municipal Water District (the "district").  You are also employed by Newland California ("Newland") as a Vice President in charge of a future development in the district.  You also own a home in the district.

Newland is currently planning a 3,000‑unit residential development in the district.  The project is currently  preparing the specific plan for the development.  Newland has sought and obtained no permits for the project at this point; nor has Newland requested water service from the district.  You informed me in our telephone conversation of February 13, 1991, that such an application cannot be made until a tract map is approved, and Newland is still several steps away from developing a tract map.  You anticipate at the earliest that the development will begin construction in 1993.  Newland owns no other land in the district.

The district is currently considering two actions in response to the water shortage.  

(1)  The district is considering a series of changes to the existing water conservation ordinance which include a growth restriction provision, as well as general conservation provisions such as a system of odd/even watering days.

(2)  The board has appointed you and one other member to a subcommittee to develop a new rate system for customers.  The modification of rates was necessitated by a dramatic price change by suppliers.  The subcommittee will be setting rates similar to the suppliers' systems which will be generally applicable throughout the district.  You stated a base level of water usage will be set up, providing water at a certain cost.  Where household usage exceeds the base line, the cost will jump to a higher level.  Commercial property will be subject to the same rates; each commercial or governmental property is required to purchase multiple units equivalent to the units purchased by residential users.  For example, if a large building uses the equivalent of 10 households, the baseline rate will be applied to each equivalent unit dwelling.  

ANALYSIS

Section 87100 prohibits any public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  As a member of the board of directors of the district, you are a public official under the Act.  (Section 82048; Allen Advice Letter, No. A‑89‑708, copy enclosed.)

Section 87103 specifies that an official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

(c)  Any source of income aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.

(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

Section 87103 (b), (c) and (d).

According to Section 87103(b), your home is an economic interest if your interest in your home is greater than $1,000.  In addition, you are currently employed with Newland California, and, Newland has been a source of income to you of over $250 in the past 12 months.  Thus, Newland is an economic interest.  (Section 87103(c) and (d).)  Finally, decisions that directly affect you financially are also treated as decisions in which you have an economic interest.  Consequently, you are required to disqualify yourself from district decisions where it is reasonably foreseeable that the decision will have a material financial effect on Newland or on your own income, assets or expenses, or property if the effects are distinguishable from the effect on the public generally.

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  

1.  Effects on Your Property or on You Personally

Any rate structure or water conservation decision that is made by the district will have a certain economic effect on you personally and potentially on your property because you live in the district and will be subject to any district decisions.  It is also foreseeable that in many cases the effect will be material.  

For example, Regulation 18702.1(a)(4) (copy enclosed) provides that a decision which will cause the personal expenses, income, assets, or liabilities of a public official to increase or decrease by $250 is deemed material.  (Regulation 18702.1(a)(4); Torrance Advice Letter, No. I‑89‑142, copy enclosed.)  Further, where the effect on your property meets the standards in Regulation 18702.3(c) (copy enclosed) the effect is deemed material.

However, an official with a disqualifying financial interest may still participate in a governmental decision if the effect on the official is indistinguishable from the effect on the public generally.  For the public generally exception to apply, a decision must affect your interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in the jurisdiction.  (Regulation 18703, copy enclosed.) 

In 1976, in In re Owen (2 FPPC Ops. 77, copy enclosed), the Commission considered whether the effect of a series of land use decisions on the property interests of city councilmembers would be distinguishable from the effect of the decisions on the public generally.  The Commission concluded residential homeowners in and immediately adjacent to the core area of the city were a significant segment of the jurisdiction and would be similarly affected.  Thus, officials owning residential properties could participate.  

Based on the facts you have provided, it appears the rationale in Owen would apply to your interests and most of the decisions of the water district concerning conservation and water rates.  However, please note, if the rate structure or any other district decision will affect you or your property differently than it affects other owners of residential property in the district, you are required to disqualify yourself from participating in the decision.

2.  Newland

A.  Revisions of the District's Water Conservation Ordinance

You stated that the district is considering a series of changes to the existing water conservation ordinance.  You have specifically asked about a provision restricting growth in the district.  Clearly a decision which affects the ability of Newland to develop the property it owns in the district would have a financial effect on Newland.  Thus, we would conclude that such a decision restricting development in the district would have a reasonably foreseeable financial effect on your economic interest.  

Regulation 18702.1 provides that a public official may not participate in a decision and disqualification is required where there is a nexus between the purpose for which an official receives income and a governmental decision.  A "nexus" exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Sprague Advice Letter, No. I‑88‑190; Chin Advice Letter, No. A‑88‑091, copies enclosed.)  

You are the Vice President of Newland in charge of the planned development in Santee.  Thus, you are being paid to develop property, the development of which might be aided or hindered by your vote on a growth control ordinance.  Thus, you may not participate in the growth control decision.

Other water conservation issues may be separable from the growth restriction provision.  Generally, every governmental decision must be analyzed independently with respect to the foreseeability and the materiality of a financial effect on an official's economic interest.  (In re Owen, supra.)  However, under some circumstances a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A‑82‑119, copy enclosed.)  For example, where a separate decision could in fact alter the previous decision from which you were disqualified, the decisions would be too interrelated for you to participate in either.  (Nord Advice Letter, No. A‑82‑038, copy enclosed.) 

Conversely, where the decisions are separable, each project may be analyzed separately to determine if you have a conflict of interest.  (Kilian Advice Letter, No. A‑89‑522, copy enclosed.)  If you have no independent conflict of interest with respect to the segmented decisions, you may participate.

Where you can vote on some provisions and not others, the following procedure should be used:

(1)  The decisions for which you have a disqualifying financial interest should be segregated from the other decisions.

(2)  The decisions from which you are disqualified should be considered first, and a final decision reached by the board without your involvement.

(3)  Once a decision has been made on the provision for which you have a disqualifying financial interest, you may participate in the deliberations on the other provisions, so long as those decisions will not result in a reopening or in any way affect the decisions from which you were disqualified.  (Huffaker Advice Letter, No. A‑86‑343, copy enclosed.)

B.  Development of a New Water Rate Formula

The board has appointed you and one other member to a subcommittee to develop a new rate system for customers.  You stated that the new rates would be generally applicable throughout the district.  A decision to increase the cost of water provided to the residents in the district would appear to have an immediate foreseeable financial effect on Newland if Newland was receiving water service or if Newland had a pending application for additional service.  However, you stated that water service is only permitted for projects that have been approved by the City of Santee.  Newland has not yet received approval for its proposed development.  You stated that the beginning of construction is still years away.  However, an increase in the cost of water in the district could foreseeably effect the ability of Newland to sell the homes in the future.  Further, the increase cost could be applied directly to Newland where Newland had to purchase water during construction.  Thus, a financial impact on Newland is foreseeable.

However, the effect on Newland must also be material to require disqualification.  Whether the indirect effect of an decision is material depends on the financial size of the business entity.  Regulation 18702.2 (copy enclosed) provides guidelines regarding when an effect on a business entity is material based on the financial size of the business entity.  For example, if Newland is listed on the Fortune Magazine Directory of the 500 largest U.S. Corporations ("Fortune 500"), Regulation 18702.2(a) provides that the effect of a decision is material if:

(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of ... $1,000,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of ... $250,000 or more; or

(3)  The decision will result in the increase or decrease in the value of assets or liabilities of ... $1,000,000 or more.

Thus, if Newland is listed in the Fortune 500, you would be required to disqualify yourself from participation in any district decision which could foreseeably increase or decrease the gross revenues, assets or liabilities of Newland by $1,000,000 or more, or increase or decrease expenses by $250,000.

Consequently, if the rate structure decision will not have a financial effect on Newland as set forth in the appropriate section of Regulation 18702.2, you may participate in the decision.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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