




January 27, 1992





Elizabeth L. Hanna

RUTAN & TUCKER

611 Anton Blvd., Suite 1400

Costa Mesa, CA  92628-9990






RE:  Your Request for Informal Assistance







Our File No. I-91-082

Dear Ms. Hanna:


You have requested advice on behalf of City of West Covina Councilmember Steve Herfert concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   Because your request seeks general guidance about Mr. Herfert's course of conduct, we are treating your request as one for informal assistance.

QUESTIONS


Do the conflict-of-interest provisions of the Act require Councilmember Herfert to disqualify himself from participating in governmental decisions concerning BKK Corporation which operates a landfill within the jurisdiction of the City of West Covina?

CONCLUSION 


The conflict-of-interest provisions of the Act require Councilmember Herfert to disqualify himself from participating in governmental decisions concerning BKK Corporation if it is reasonably foreseeable that the decisions will have a material financial effect on his employer, Southern California Edison.

FACTS


Mr. Herfert is an employee of Southern California Edison ("Edison") and earns over $250 a year from Edison.  He also participates in Edison's profit sharing plan from which he receives over $1,000 a year.  Edison is listed on the New York Stock Exchange and is a Fortune 500 company as described in Regulation 18702.2(a).


The BKK Corporation ("BKK") owns and operates a 583-acre landfill located within the jurisdiction of the City of West Covina.  From 1972 through November 30, 1984, the landfill accepted hazardous material as a Class I disposal site.  The landfill's acceptance of such materials and the subsequent closure of the Class I disposal area have been and continue to be regulated by the California Department of Health Services, other state agencies, and the United States Environmental Protection Agency.  The city has no regulatory authority over the Class I site.


BKK also operates a Class III (household solid waste) disposal site pursuant to a city conditional use permit and state regulation.  The city serves as the local enforcement agency for the Class III operation, subject to the approval of the California Integrated Waste Management Board (the "Board").  The local enforcement agency may grant or amend a Class III landfill permit only after the Board's concurrence.  The city council may sit as a hearing panel to suspend or revoke a permit but also may appoint an independent panel to perform these duties.  Under the conditional use permit, the city may set the maximum Class III landfill rates.  The city also may enter into other agreements with BKK, which are not related to disposal operations.


The city and BKK have agreed that the Class III disposal site will close by November, 1995.  The closure date is not required by state law and could be changed by the city council (within the limits imposed by capacity and state agencies).  You do not know the financial relationship within BKK between the two operations, although BKK operates and is responsible for both.  In addition, you have stated that you do not know whether any portion of the revenues from the Class III operation is used to finance closure costs.  It is your belief that such costs are financed from electricity produced by the gas turbines which dispose of methane on the site.  The electricity is sold to Edison at rates and in an amount BKK has not disclosed.


You have advised us that state law requires BKK to finance the clean-up and closure of the Class I site.  It appears from the information you have provided us that Edison and other generators of hazardous waste disposal at the site have agreed to guarantee repayment of portions of the cost of closure of the landfill in the event of default by BKK Corporation.  Edison's share of these costs cannot exceed $1,280,000.00.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they know or they have reason to know they have a financial interest.  Mr. Herfert, a member of the city council, is a  "public official."  (Section 82048.)


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using his or her official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  


A.
Making or Participating In A Governmental Decision


Your letter refers to actions by the city council including revoking or suspending city conditional use permits, appointing a panel to review the permits, setting maximum Class III landfill rates, or deciding to enter into other agreements with BKK.  In addition the city council could change the closure date for the Class III site.  Such actions are governmental decisions.  (Regulation 18700(b).)


B.
Foreseeable Financial Effect


The second issue is the foreseeability that the decision will affect the official's economic interests.  The parameters of a public official's economic interests are set forth in Section 87103.  For the purposes of the question at hand,


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, . . . on:





 
* * *


Any source of income, . . . , 

aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  







Section 87103.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817.)  


For purposes of our analysis, we assume that Mr. Herfert will have received $250 from Edison in the twelve months preseding his governmental decisions.  The question then is whether any decisions by Mr. Herfert on approvals on the Class III site will have a reasonably foreseeable effect upon Edison, a source of income to Mr. Herbert.  The Commission is not a finder of fact for the purposes of its advice letters.  (In re Oglesby (1975) 1 FPPC Ops. 71,77.)  Thus, we limit our analysis to the facts you have submitted for our consideracion.


You assume that some of the revenues from the Class III site may be used to finance the closure of the Class I site, which is the site for which Edison has guaranteed a portion of the closure costs.  Based on the information you have provided to us, we cannot determine, however, whether any of the decisions by Mr. Herfert could imperil or enhance BKK's ability to pay for the closure costs and thus affect Edison's obligation to pay for part of these costs.  Thus, we are unable to determine whether the pending decisions will have a reasonably foreseeable effect on Edison.  However, if you determine that the effect is foreseeable, then you must determine whether the effect of the decisions will be material.


C.
Materiality  



In order to determine whether the effect of a governmental decision on an official's economic interest is material, we must first determine whether the public official's economic interest is directly involved in the decision and whether the effect of the decision is material under Regulation 18702.1.  If the official's economic interest is not directly involved in the decision, or if the effect of the decision is not material under Section 18702.1, then we examine whether the decision indirectly affects the official's economic interest.  We then determine materiality under the appropriate regulation in Sections 18702.2 through 18702.6.

(Regulation 18702.)


Mr. Herfert's economic interest, the business entity Edison, is not directly involved in the decisions by the city council or otherwise materially affected under Regulation 18702.1.  We therefore turn to the regulations applicable to the indirect effects of Mr. Herfert's decisions on Edison.  Regulation 18702.2 provides the test for determining whether the indirect effect of a decision on a business entity is material.  For Edison, a Fortune 500, the effect of a decision is material if:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S.  nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.







Regulation 18702.2


We cannot determine how much of the cleanup costs Edison could be liable for because of the city council's decision.  Should the foreseeable liability be $250,000 or more, Edison would be materially affected by decisions of Mr. Herfert regarding the Class III site.  


D.
Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect upon the public generally.  (Section 87103.)  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Regulation 18703.)  


The effect of any city council decision upon Edison will be different from the effect on the public generally.  Edison will be affected uniquely as one of the guarantors of the BKK obligation.  We doubt that many, if any, other residents of West Covina would be affected in the same manner as Edison.  Accordingly, the "public generally" exception is inapplicable to your facts.  Thus, if you determine that it is reasonably foreseeable that Edison will be affected materially by the pending governmental decisions, Mr. Herfert is required to disqualify himself from participating in such decisions.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

