




June 25, 1991

Peter E. Tracy

Town Attorney

Town of Mammoth Lakes

P.O. Box 485

Bishop, CA  93514






Re:
Your Request for Informal Assistance


Our File No. I-91-083

Dear Mr. Tracy:


This is in response to your letter requesting advice on behalf of Mammoth Lakes' Mayor Gordon Alper regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision but seeks general guidance, we are treating your request as one for informal assistance.  The advice provided is prospective only and is not to be construed as advice regarding past conduct.

QUESTIONS


1.  Must Mayor Alper disqualify himself with respect to town council matters concerning development projects on which he has bid or with respect to other projects of the developer?


2.  Must Mayor Alper disqualify himself with respect to town council matters concerning persons who have been sources of income to his retail glass shop?

CONCLUSIONS


1.  Where a developer appears before the town council with respect to a project on which the mayor has bid, the mayor may not participate.  However, the mayor may participate with respect to other projects of the developer.


2.  Mayor Alper may not participate in any decision in which a source of income of $250 or more in the preceding 12 months is directly involved.  Moreover, Mayor Alper may not participate in any decision which will indirectly materially affect a source of income of $250 or more in the preceding 12 months.

FACTS


Mayor Gordon Alper owns and operates a retail glass shop as a sole proprietorship within the Town of Mammoth Lakes.  Customers hire him to repair and replace broken windows, screens, entrance doors, shower doors and other items needing glass.  The cost of his services varies.  However, in some cases customers may pay him up to $1,000 for services during a 12-month period.


In addition, the mayor contracts as a glazer.  Generally the mayor will place a bid on a project and, if selected, will sign a contract to perform the work.  The developer may appear before the town council while the mayor's bids are under consideration.  The mayor has become concerned that he has a conflict of interest with respect to these developers.

ANALYSIS

I.  Economic Interests


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 (copy enclosed) as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include the mayor of Mammoth Lakes.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(a) and (c).


In your letter you stated that Mayor Alper owns a retail glass shop in the jurisdiction.  Clearly the mayor's business is an economic interest.  In addition, any person or business that has made any payment to Mayor Alper or his business in the past 12 months is a source of income to Mayor Alper for the purposes of Section 87103.  


The fact that the customers provide the mayor income through his sole proprietorship would not change the characterization of the payment.  Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  Thus, those persons that are sources of income of $250 or more to the mayor's business are also sources of income to Mayor Alper.  


If any individual or business has been a source of income to the mayor of $250 or more within the 12 months prior to any decision under consideration by the town council, that person is a potentially disqualifying economic interest, and Mayor Alper may not participate in any decision that will reasonably foreseeably have a material financial effect on that person.


However, Section 87103.5 provides a limited exception to the conflict of interest laws for income from "retail sales."  Section 87103.5 provides that a retail customer of a business entity engaged in retail sales of goods or services to the public may not be treated as a source of income to an official who owns the entity, if the retail customers of the business entity constitute a significant segment of the public generally, and the amount of income received by the business entity from the customer is not distinguishable from the amount of income received from its other retail customers.  (See also, Regulation 18703.5, copy enclosed.)


You have not provided us with sufficient facts to determine if the exception applies.  Therefore, we must leave this factual determination to you and Mayor Alper.  We have enclosed some sample letters for guidance.  (Hertz Advice Letter, No. I-90-663; Novoa Advice Letter, No. I-90-313; Montna Advice Letter, No. I-89-615; Cook Advice Letter, No. A-89-401, copies enclosed.)  

II.  Forseeability


As stated above, a public official is required to disqualify himself from participating in a decision in which the official has a financial interest.  This will occur if the decision will have a forseeable and material financial effect on an economic interest of the official.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


In Thorner, the Marin Municipal Water District was confronted with a decision as to whether a district water moratorium should be lifted.  The removal of the moratorium would have a dramatic effect on development projects in the district, and Mr. Thorner asked whether there would be a conflict of interest for Director Jack MacPhail if he had bid to supply building materials for one of the development projects.


The Commission determined that lifting the moratorium would foreseeably affect Director MacPhail's business if he had bid or was preparing to bid on a contract with the developers to supply materials, or was likely to supply materials to the developers.  Thus, the rule set forth in Thorner is that where the business entity in which the official has a economic interest makes a bid on a contract for a specific project or is preparing to make a bid on the project, decisions which affect the project will have a reasonably foreseeable financial effect on the business entity.


Consequently, we would conclude that where a developer appears before the town council with respect to a project on which the mayor has bid, it is foreseeable that the decision will financially affect the mayor's business.  However, it is not foreseeable that decisions concerning other projects of the same developer would have a financial effect on the mayor's business.


This same general rule of forseeability would apply to sources of income that do business before the town council.  Where a source of income is an applicant, there will be a certain effect on the source of income.  Where the source of income may only be indirectly affected, the financial effect on the source of income is forseeable if there is a substantial likelihood that it will occur.  

III.  Materiality


Regulation 18702.1 (copy enclosed) provides that the effect of a decision is material if any business entity in which a public official has an economic interest is directly involved in the decision before the public official's agency.  A business is directly involved in a decision before the town council when the business entity, or its agent:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


Thus, where a source of income (or the mayor's business) is an applicant or is the subject of a town council decision, the effect is presumed to be material and the mayor may not participate.


However, where a developer appears before the town council with respect to a project on which the mayor has bid, the mayor's interest (his glazing business) will not be directly involved.  Moreover, in many cases, town council decisions will have effects on a variety of interests in the community, even though they are not directly involved in the decision.


Under the Act, an economic interest may still require disqualification with respect to a decision if the economic interest may be indirectly materially affected.  Whether the indirect effect on a business entity, such as the mayor's business or business-entity clients of the mayor, is material depends on the financial size of the business entity.  For example, Regulation 18702.2(g) (copy enclosed) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

