




April 5, 1991

Darrell W. Larsen

Sutter County Counsel

1160 Civic Center Boulevard

Yuba City, CA  95993






Re:  Your Request for Informal Assistance







Our File No. I-91-085

Dear Mr. Larsen:


This letter is in response to your request for advice regarding the duties and responsibilities of Sutter County Supervisor Peter Licari under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not address a particular decision pending before your agency but rather seeks general guidance.  Accordingly, we are providing you with informal assistance pursuant to the provisions of Regulation 18329(c) (copy enclosed).

QUESTION


Do the conflict-of-interest provisions of the Act disqualify Supervisor Licari from participating in decisions regarding Manuel Costa's application for a general plan amendment or the rezoning of Mr. Costa's property?

CONCLUSION


Under the provisions of the Act, Mr. Licari must disqualify himself from participating in decisions regarding Mr. Costa's property if such decisions will have a reasonably foreseeable and material effect on Mr. Licari's property which is distinguishable from the effect of such decisions on the public generally.

FACTS


Mr. Manuel Costa owns a parcel of vacant land containing approximately seven acres.  Two parcels have been separated from this land; one for Mr. Paul's market and the other for a residence situated near the intersection of Butte House Road and Elmer Avenue.  This land is located in the unincorporated community of Tierra Buena, northwest of Yuba City.  The parcel has frontage on both Butte House Road and Elmer Avenue.  Mr. Costa has submitted a request to amend the general plan and rezone his land.  The general plan amendment request is for a commercial designation or whatever other designation is appropriate or necessary to meet general office requirements.  The rezoning request is to change the designation of the property from AG general agricultural district to C-2 general commercial district.  Mr. Costa wishes to erect an office complex on his land. 


Supervisor Licari owns a parcel of land which is situated 550 feet from the Costa property.  Mr. Licari's residence is located on this parcel.  This property is designated low density residential in the general plan and is presently zoned R-1.  The county planning department has determined that the neighborhood in which Mr. Licari's property is located is bounded by the railroad on the west and south sides, the city limits of Yuba City which are just east of Blevin Road to the east, and Young Road and its extensions on the north.  The planning department does not believe that there is necessarily a correlation between land uses on Mr. Costa's property and Supervisor Licari's property.  This is so because the general plan has already drawn a distinction between the two properties, designating Mr. Costa's property for medium density residential uses and Mr. Licari's for low density residential use.  


The planning department has also concluded that an evaluation of the financial impact on Supervisor Licari's property of any of the contemplated changes on Mr. Costa's property would be speculative.  If Mr. Costa's proposal is approved and the land is developed for commercial offices, the traffic impact would be primarily confined to Butte House Road and the southerly portion of Elmer Avenue.  Thus, additional traffic might be introduced on Butte House Road near Mr. Costa's property and similarly on Elmer Road in the immediate vicinity of Mr. Costa's property.  The planning department does not anticipate that traffic increases generated by Mr. Costa's property would travel northerly towards Mr. Licari's property.  Rather, it would be expected that traffic would travel east and south to and from Yuba City.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Members of the county board of supervisors are public officials.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of his immediate family, or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  






Section 87103(b).

You have advised us that Supervisor Licari owns real property which may be affected by the pending decisions.  For purposes of our analysis we assume that his interest in this property is in excess of $1,000.  Consequently, Supervisor Licari must disqualify himself from participating in decisions regarding the Costa property if it is reasonably foreseeable that such decisions will have a material financial effect on Mr. Licari's property which is distinguishable from the effect on the public generally.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.) 


It is foreseeable that decisions regarding the Costa property will have an effect on Mr. Licari's property.  Supervisor Licari's parcel is situated within 550 feet of the northern boundary of the Costa parcel.  Mr. Licari's five-acre parcel has frontage on Elmer Avenue and so does the Costa property.  You indicate that the character of the neighborhood where these parcels are situated is rural residential.  The general plan designation for Mr. Costa's property is medium density residential use whereas Mr. Licari's parcel is designated for low density residential use.  It is foreseeable that an increase in the use of the Costa parcel, such as the erection of office buildings, will result in additional traffic, an increase in pollution and noise, and presumably an increase in the demand for services such as fire protection and police which may lead to an increase or decrease in land values.  Thus, it is foreseeable that decisions regarding the Costa property will have an effect on Mr. Licari's land.  If the effect is material, Mr. Licari must disqualify himself from participating in such decisions.

Materiality


For property located within 550 feet from the property which is the subject of the decision, the appropriate standard for determining materiality is that of Regulation 18702.3(a)(3) (copy enclosed).  The effect of a decision is material for property located outside a radius of 300 feet but within a radius of 2,500 feet of the boundaries of the property which is the subject of the decision if the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.






Regulation 18702.3(a)(3).


Mr. Licari must disqualify himself from participating in any decision concerning the project that could foreseeably increase or decrease the fair market value of his property by $10,000 or more, or the rental value of his property by at least $1,000 in a 12-month period unless the "public generally" exception applies as discussed below. 


In rendering advice, the Commission does not act as a finder of fact and we cannot make a determination as to the material effect of decisions regarding the Costa property on Mr. Licari's land.  We must leave this factual determination of materiality to you within the guidelines provided by Regulation 18702.3.  However, Regulation 18702.3(d) does set forth factors that you must consider in determining whether the decisions will have a material financial effect on the value of an official's real property.  In order to make this determination, you must take into consideration the following:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.






Regulation 18702.3(d).


Mr. Licari must make a good faith effort to determine the financial effect of the proposed decisions on his land.  You have stated in your request for advice that land in the vicinity of these two parcels sold for approximately $3.23 to $3.50 per square foot in May of 1990.  This is not sufficient information to aid in the determination of whether decisions regarding the Costa property will result in an increase or decrease in the value of Mr. Licari's property of $10,000 or more, or whether the rental value of Mr. Licari's land will increase or decrease by $1,000 in a twelve-month period.  Mr. Licari's property is currently used for residential purposes.  Considerations such as the change in the character of the neighborhood in which his property is located with respect to traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood are factors which must be considered in determining the financial effect the decisions will have on Mr. Licari's property.  Yet another consideration would be whether it is foreseeable that completion of the office complex will increase the likelihood that Mr. Licari will develop all or part of his five acres thus increasing the value of his land.  

Public Generally


Even when the effect of a decision will be material, a public official may participate in decisions which will have an effect on the public official which is substantially similar to the effect of the decision on the public generally.  (Regulation 18703, copy enclosed.)


For the "public generally" exception to apply, a decision must affect the public official's interest in a manner which is substantially similar to the effect of the decision on a significant segment of the residents and persons doing business in the jurisdiction.  The public constitutes all the residents of the jurisdiction.  (In re Legan (1985) 9 FPPC Ops. 1, copy enclosed.)  In the case of Supervisor Licari, the public consists of all the residents of Sutter County.  Where the official's property is between 300 and 2,500 feet of the property that is the subject of the decisions, he must show that all the properties that are roughly the same distance away from the proposed project are similarly affected and that these property owners constitute a significant segment of the population, or that the effect on the remainder of the population will be substantially the same as the effect on him.  (Cosgrove Advice Letter, No. I-89-178, copy enclosed.)


We have insufficient information to determine whether the "public generally" exception would apply to the facts as presented in your letter.  However, it would appear that, because Mr. Licari's property is located a short distance from the property which is the subject of the pending decisions, the effect of such decisions on Mr. Licari's property will be significantly different from the effect of the decisions on residents of the county whose properties are located at a greater distance.  For example, an increase in traffic density in the area surrounding the proposed office buildings will impact Mr. Licari's residence in a manner which is distinguishable from the effect of this traffic on residents further removed from the neighborhood. 


Additionally, Mr. Licari owns five acres of land.  We have previously advised that a decision will affect a public official's interests in the same manner as it will affect the public generally if it can be shown that persons who hold acreage within the jurisdiction which is similar to the acreage held by the public official constitute a significant segment of the public.  (Sexton Advice Letter, No. A-91-023, copy enclosed.)  We have no facts that would indicate that a significant segment of the population of Sutter County owns five acres of land.  


Thus, it is likely that the public generally exception does not apply.  Therefore, if decisions regarding the Costa property will have a material financial effect on Mr. Licari's property, Mr. Licari must disqualify from participating in these decisions.


We trust this letter adequately responds to your inquiry. 

Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin

