




August 12, 1992

Heather C. McLaughlin

Assistant City Attorney

Office of the City Attorney

City Hall, Room 314

Santa Clara Avenue at Oak Street

Alameda, CA  94501






Re:
Your Request for Advice

Our File No. A-91-087

Dear Ms. McLaughlin:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act ("the Act")  to the duties of Mr. Robert Wood, the Vice Chairman of the Economic Development Commission ("EDC") for the City of Alameda.  He is also a partner in MWM Architects, Inc.


Our advice is limited only to the provisions of the Act.  We cannot provide advice about other conflict-of-interest laws, such as Government Code Section 1090, and suggest that you contact the Attorney General's office regarding this provision.  In addition, our advice is prospective in nature and we make no comment regarding any past conduct.

QUESTIONS


1)  Under the Act, may Mr. Wood participate in EDC decisions regarding the civic center project if MWM Architects, Inc., submits a proposal for the project?


2)  May Mr. Wood and/or MWM Architects, Inc. submit a proposal for the civic center project?

CONCLUSIONS


1)  If MWM Architects, Inc., submits a proposal for the civic center project, Mr. Wood may not participate in any decisions regarding the request for proposals.  If MWM Architects, Inc., is awarded the contract for the project, Mr. Wood may not participate in any decisions regarding the project which will have a material financial effect on his firm. 


2)  Under the Act, Mr. Wood and/or MWM Architects, Inc. may submit a proposal for the civic center project.  The issue under the Act is whether Mr. Wood may participate in any governmental decisions regarding the project if his firm submits a proposal and is awarded the contract.

FACTS


Mr. Wood is the Vice Chairman of the City of Alameda's seven member Economic Development Commission ("EDC"), which is staffed in part by representatives of the Community Development Department.  


The EDC was created in August, 1990, by city ordinance to provide planning in the areas of economic development, redevelopment and commercial revitalization in Alameda, and to "enhance policy advice to the city council."  


The EDC did not make any recommendations or proposals to the city council in 1990.  From the information you provided on March 20, 1992, it appears that from 1991-1992, there were 11 issues/items before the city council.  The EDC made seven recommendations to the city council, of which four were adopted and only one was rejected.  City council action was not applicable on the other items.  In addition, there were three items which were not applicable for city council action which the EDC reviewed and commended to the CIC for action.  There was another item which was not applicable for city council action, where the EDC endorsed the recommendation of the joint committee and the joint committee made the recommendation to the council.


The Alameda Planning Board is seeking architectural proposals for a civic center project.  It is anticipated that the EDC will become involved in reviewing and commenting on the request for proposals and the specific phases of the project.  The EDC will also provide input and guidance to ROMA, the city's consulting firm, and the planning board via the planning board/EDC subcommittee.  The subcommittee is made up of planning board and EDC members and does not include Mr. Wood.


Mr. Wood is a partner in MWM Architects, Inc., an architectural firm in Oakland, which would like to submit a proposal for the civic center project.  The firm is a privately held corporation, with seven shareholders and officers.  Mr. Wood currently holds 16.6 percent of the corporation's stock.  


Mr. Wood is a senior vice president, who is in charge of specific design projects for private and governmental clients.  If the firm is awarded the civic center project, Mr. Wood would be the primary person responsible for its completion.  The firm's proposal would entail preparing planning studies of the existing City of Alameda civic center area and recommendations for possible future development and improvements.


To date, the EDC has been treated as solely advisory and is not designated in a conflict of interest code.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  In furtherance of the prohibitions of Section 87100, each state or local government agency must adopt a conflict of interest code.  (Section 87300.)  Conflict of interest codes are required to identify "designated employees" and assign to those designated positions appropriate categories of financial disclosure.  Each conflict of interest code must specifically enumerate the positions within the agency which involve making or participating in making governmental decisions which may foreseeably have a material financial effect on any economic interest.  (Section 87302.) 


The conflict-of-interest provisions of the Act apply only to "public officials,"  including "designated employees."  (Section 87100.)  The term "designated employee" is defined in Section 82019 to specifically exclude members of boards or commissions which serve a solely advisory function.  Regulation 18700(a)(1) provides guidelines in determining whether a board or commission is "solely advisory" or has decisionmaking authority.  It provides:


"Public official at any level of state or local government" means every natural person who is a member, officer, employee or consultant of a state or local government agency.  


"Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission possesses decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.




Regulation 18700(a)(1).


A board or commission which does not possess decisionmaking authority pursuant to the provisions of Regulation 18700(a)(1) is solely advisory in nature.  (See In re Rotman (1987) 10 FPPC Ops. 1.)  Accordingly, its members are not public officials.


However, if a pattern develops whereby the recommendations of a board or commission are regularly approved without substantive modification and review, it is likely that the board or commission would become a decisionmaking body for purposes of the Act.  (Regulation 18700(a)(1)(C).)  In this event, the board or commission would be required to adopt a conflict of interest code and its members would be considered public officials subject to the conflict-of-interest provisions of the Act.   


The first question which must be resolved is whether the EDC is still considered an advisory body.  Over one year ago, Ms. Carol Korade, the city attorney, was orally advised by Ms. Jeanette Turvill of our agency that the EDC was advisory because it was newly-formed and had not developed a track record of decisionmaking.  However, in the last year, the EDC has had greater decisionmaking involvement and it appears that there is a regular pattern of approval by either the city council or other governmental agencies.  Therefore, it now seems that the criterion in Regulation 18700(a)(1)(C) is met and the EDC is no longer solely advisory in function.  Accordingly, the EDC must now adopt a conflict of interest code and its members are public officials who are subject to the disclosure and disqualification requirements of the Act.


Your questions pertain specifically to Mr. Wood, who, as a member of the EDC becomes a public official under the Act.  Therefore, we must examine his financial interests under Section 87103, which provides as follows:


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


Mr. Wood is a partner in MWM Architects, Inc., and holds 16.6 percent of the corporation's stock.  (Section 87103(a) and (d).)  Income of an individual also includes a pro-rata share of any income to any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030 and 87103(c).)  Therefore, if it is reasonably foreseeable that there will be a material financial effect on MWM Architects, Inc., Mr. Wood may not participate in any decisions regarding the request for proposals and the civic center project if his firm submits a proposal.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


If MWM Architects, Inc., submits a proposal for the civic center project, it is reasonably foreseeable that the firm will be financially affected by the decision.  There will be a financial effect regardless of whether the firm is or is not awarded the project. 

