




August 5, 1991

Honorable Heather Fargo

City Councilmember, District One

City of Sacramento

City Hall, Room 205

915 I Street

Sacramento, CA  95814-2672






Re:
Your Request for Informal Assistance

Our File No. I-91-089

Dear Councilmember Fargo:


This is in response to your letter requesting assistance with respect to the conflict-of-interest provisions of the Political Reform Act.  Since your advice request does not refer to a specific governmental decision, but instead seeks general guidance, we are treating your request as one for informal assistance.  Moreover, please be aware that the Commission's jurisdiction is limited to the conflict-of-interest provisions of the Political Reform Act.  You may want to contact the Attorney General's Office with respect to other conflict-of-interest laws, such as Government Code Section 1090, which may apply to you as a Sacramento City Councilmember under other circumstances.

QUESTION


As an elected Sacramento City Councilmember what potential conflict of interest situations must you avoid?

CONCLUSION


As an elected Sacramento City Councilmember you are a public official, and as such, you are prohibited from making, participating in making or in any way attempting to use your official position to influence a governmental decision which will foreseeably have a material financial effect, distinguishable from the effect on the public generally, on your economic interests.

FACTS


You are the Sacramento City Councilmember for District One of the city.  You stated that you co-own a duplex in the Land Park area of Sacramento and are purchasing a parcel with your spouse for his business to use as a shop and storage area.  You have requested guidance with respect to several decisions and their potential effect on your real property interests.  


First you have asked about a future decision to form a redevelopment area which would include property that you are acquiring.  Additionally, you have asked about a proposed artists' live/work space which would be two blocks from your real property.  You have also asked about two other decisions concerning proposed sites one block from your property:  (1) a major road improvement plan, the Arden-Garden Connector, and, (2) decisions concerning the city's efforts to encourage retail and business users to occupy spaces along Del Paso Boulevard.  Finally, you have asked generally about potential conflicts of interest with respect to your interest in a duplex in the Land Park area of Sacramento.

ANALYSIS


The Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition includes elected city councilmembers.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(a)-(c).


According to the information you have provided, you own one piece of property in Sacramento and are acquiring a second parcel in the city.  We assume your financial interest in both pieces of property is greater than $1,000.  Thus, both parcels are economic interests.  (Section 87103(b).)


In addition, it is not clear from your facts whether your duplex is rented out or used as a personal residence.  If you are currently renting out the duplex, your tenants are sources of income to you.  Moreover, if you own a home and reside at a location other than the two parcels described in your letter, your personal residence, while not reportable, is also an economic interest.  (Section 87103(c).)


Finally you should also be aware that you have an indirect economic interest in your spouse's business.  An indirect interest is any investment or property interest owned by your spouse, dependent child, agent, or by a business entity in which you hold an ownership interest.  (Section 87103.)  Thus, you have an indirect interest by virtue of your spouse's ownership, such that the interest exists even where the business is maintained as the separate property of your spouse.  (Shaw Advice Letter, No. I-90-377.)


Consequently, your property, your spouse's business and your tenants are potentially disqualifying economic interests as set forth in Section 87103.  Pursuant to 87100, any single financial interest in a decision is sufficient to require disqualification.  Consequently you may not participate in any decision if it is reasonably foreseeable that the decision will have a material financial effect on any of your economic interests.  

1.  Real Property


A.  The Redevelopment Decision


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Since the purpose of the redevelopment plan is to promote sound development and redevelopment of blighted areas, it is foreseeable that the value of property located within the project area will be affected.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  


The materiality of the financial effect depends on whether the property is directly involved in the decision or indirectly involved.  (Regulation 18702.)  If the decision directly affects the official's property interests, disqualification is required.  (Regulation 18702.1.)  An official's real property interest is directly involved in a decision if:


The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.





Regulation 18702.1(a)(3)(D).


Thus, the decision to establish a redevelopment area that encompasses your real property is deemed to have a material financial effect on your property and you may not participate.


However, public officials with real property interests that will be financially affected by a governmental decision may participate if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public in the official's jurisdiction. (Regulation 18703.) 


For example, in In re Owen (1976) 2 FPPC Ops. 77, the Commission determined that owners of residential property in and immediately adjacent to the "core area" in the City of Davis were a significant segment of the jurisdiction and would be similarly affected by various land use decisions within the core area.  Consequently, a planning commissioner who owned a residence immediately adjacent to the core area could participate in the decisions provided there was no evidence that the effect on the commissioner's property would be different than the effect on other owners of residential property in the area.


Thus, for the "public generally" exception to apply to your situation, the redevelopment area in question would need to encompass a significant segment of Sacramento and affect the population in the area in substantially the same manner as it would affect your property interests.  We do not have sufficient facts at this time to determine if the "public generally" exception would apply to your situation.  The test is necessarily a fact-dependent test and its application would depend on the size of the redevelopment area and the type of decision in question.  You should contact us once the issue reaches a more concrete stage.  


B.  Other Property Decisions


You described three other decisions that may indirectly affect your real property interest.  You have asked about:  (1) a proposed artists' live/work space proposed for a site two blocks from your real property; (2) a major road improvement plan, the Arden-Garden Connector, set for a site one block from your property; and, (3) decisions concerning the city's efforts to encourage retail and business users to occupy spaces along Del Paso Boulevard which will also be one block from your property.  


Regulation 18702.3 provides guidelines as to whether the financial effect on a real property interest indirectly affected by a decision is material.  


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:



(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:




(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

