March 6, 1991

Mr. Philip Mering

Court Plaza Building

901 H Street, Suite 604

Sacramento, CA 95814

Re:
Your Request for Informal Assistance 

Our File No. I‑91‑091

Dear Mr. Mering:

As the City Attorney of Isleton you are seeking general advice on behalf of members of the city's council and planning commission regarding their duties and responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   We provide you with advice as the authorized representative of the council and commission, pursuant to Regulation 18329 (copy enclosed).  Because your request for advice does not refer to a specific pending governmental decision, we are treating your request as one for informal assistance only.  (Regulation 18329(b).)

The following advice is based upon the facts provided in your letter of February 5, 1991 and in a telephone conversation on February 22, 1991.

QUESTION
If a planning commissioner owns property in, or operates a business from within, the city's "historic district," is the commissioner precluded from participating in decisions concerning the district that pertain to the city's facade review program or the city's nuisance abatement ordinance?  If a member of the city council/redevelopment agency owns property within the district, is he or she precluded from participating in decisions concerning an appeal from the planning commission under application of the city's nuisance abatement ordinance?

CONCLUSION
Generally, a planning commissioner who owns property in or operates a business within the city's "historic district" may not participate in a commission decision concerning the district if it is reasonably foreseeable that the decision will result in a material financial impact on a financial interest of the commissioner.  A member of the city council/redevelopment agency is similarly prohibited from participating in an appeal from the planning commission under the nuisance abatement ordinance if the decision will result in a material financial impact on a financial interest of the councilmember.

FACTS
Two members of the City of Isleton planning commission own property within the city's four‑block "historic district."  Property owners within the district are eligible for facade grants to provide assistance in the improvement of store fronts.  The grant program, managed by the Sacramento County Housing and Redevelopment Agency, requires applicants to submit facade designs to the city's planning commission for review for compliance with design review standards adopted by the city's redevelopment agency.  The planning commission forwards its recommendations to the Housing and Redevelopment Agency, which retains final approval authority for allocation of available grant funds.

One member of the City of Isleton city council owns property within the "historic district."  The city's nuisance abatement ordinance prohibits the maintenance of structures in a deteriorated condition.  Enforcement of the ordinance calls for a hearing before the City planning commission and a right of appeal to the city council.  The application of this ordinance is city‑wide, but many of the buildings regulated under the ordinance are located within the historic district.

ANALYSIS
A public official may not make, participate in, or use his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any real property in which the official has a direct or indirect interest worth one thousand ($1,000) or more. (Section 87103(b).)

As public officials (Section 82048), members of the city's planning commission and city council must disqualify themselves from any decisions which will have a reasonably foreseeable material financial effect, distinguishable from the public generally, on them, their real property interests (Section 87103(b)), or a source of income (Section 87103(c)).

Foreseeable Material Financial Effect

The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act, however, does seek to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow (1977) 70 Cal.App.3d 817, 823.)

Decisions regarding facade review

Because the analysis of this issue is fact specific, we provide you only with the following general guidance.  Under Regulation 18702.1 (copy enclosed), when a planning commissioner who owns property within the historic district submits an application for a facade grant, a reasonably foreseeable material financial effect would appear to be present.  This is so because his or her real property interest would be involved in a decision that involved the issuance, denial, or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property.  (Regulation 18702.1(a)(3)(C).)  A material financial impact would also appear to be present for the commissioner operating a business on property owned within the district, because a business entity in which he or she has a direct or indirect investment of $1,000 or more would be involved in a decision directly before the official's agency.  (Regulation 18702.1(a)(2).)

When applications for facade grants are made to the commission by other property owners within the district, the officials' real property interests are indirectly involved in the decision. Materiality determinations are subject to analysis under Regulation 18702.3 (copy enclosed).  In part, this regulation provides that the determination of whether the effect of a decision is material depends on the distance between the official's real property and the boundaries of the property which is the subject of the decision.  The specific facts of the facade grant application as applied to the regulation's criteria determine whether a disqualifying conflict results.  If you conclude that the financial thresholds of the regulation have been met, a disqualifying conflict would exist.

Public generally exception

An official otherwise disqualified may nevertheless participate in a decision if the effect of the decision on the official's interest is not distinguishable from the effect on the general public; the decision must affect the official's interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed.)  

Because all residents of the jurisdiction are constituents of the official, these residents in the agency's jurisdiction comprise the "public."  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77, copies enclosed.)  For the public generally exception to apply to the issue you have raised, a decision on a facade grant application  must impact a significant segment of the population of the City of Isleton in substantially the same manner as it would the individual planning commissioner.  (Hirsch Advice Letter, No. A‑90‑196, copy enclosed.)  This requires analysis of, and is obviously dependent upon, the facts particular to the situation.

Decisions regarding nuisance abatement

The analysis of this issue is also fact specific, so we provide you with the following general guidance only.  Under Regulation 18702.1, a reasonably foreseeable material financial effect would appear to be present in any planning commission decisions under the city's nuisance abatement ordinance involving a property owned by a planning commissioner.  A similar impact would appear to be present if the property subject to the action was owned by a member of the city council and the planning commission decision was appealed to the city council.  In both instances, the official owning property within the district would have his or her real property interest directly involved in a decision to issue, deny, or revoke a license, permit or other land use entitlement authorizing a specific use or uses of such property.  (Regulation 18702.1(a)(3)(C).)  A material financial impact would also appear to be present for the councilmember operating a business on property owned within the district, because a business entity in which he or she has a direct or indirect investment of $1,000 or more would be involved in a decision directly before the official's agency.  (Regulation 18702.1(a)(2).)

When the planning commission and city council consider actions under the city's nuisance abatement ordinance involving properties within the district owned by others, the officials' real property interests are indirectly involved in the decision, and materiality determinations are subject to analysis under Regulation 18702.3, as discussed above.  Whether the effect of a nuisance abatement decision involving one property within the district will materially impact another property owned by an official within the district in part depends on the distance between the official's real property and the boundaries of the property which is the subject of the action.  The specific facts of the nuisance abatement action, as applied to the regulation's criteria, would determine whether a disqualifying conflict results.  If you conclude that a disqualifying conflict exists because the financial thresholds of the regulation have been met, a consideration of the public generally exception, as discussed previously, would also be appropriate.

I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, or if you wish to supplement your advice request with specific facts pertaining to a pending commission decision, please contact me at (916) 322‑5901.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
Jonathan S. Rothman

Counsel, Legal Division
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