




May 24, 1991

Brian Okazaki

OKAZAKI & COONTZ

32222 Camino Capistrano, Suite A

San Juan Capistrano, CA  92675






Re: Your Request for Advice






Our File No. I-91-092

Dear Mr. Okazaki:


This is in response to your request for advice in connection with the conflict of interest provisions of the Political Reform Act (the "Act").   As general counsel for the Capistrano Bay District, you have been authorized to request written advice from the Fair Political Practices Commission on behalf of Karen L. Miller, a member of the Board of Directors of the Capistrano Bay District.  Since your letter does not mention a specific governmental decision, this response is in the nature of informal assistance. 

QUESTION


Immediately adjacent to Ms. Miller's residential property is a 12-foot wide parcel of property which is one of 18 such 12-foot wide parcels.  Both Ms. Miller and the Capistrano District claim ownership of the 12-foot parcel adjacent to Ms. Miller's residential property.


May Ms. Miller participate in governmental decisions regarding use and disposition of the 18 12-foot wide parcels of property?

CONCLUSION


Director Miller may not participate in any governmental decision regarding the use or disposition of the 12-foot parcels unless there will be no financial effect and/or no improvements in services to either her residential property or on the adjacent 12-foot wide parcel of property in which she has claimed an ownership interest as a result of the decision.

FACTS


Karen L. Miller is a member of the Board of Directors of the Capistrano Bay District (the "district").  Ms. Miller is owner of a parcel of residential real property within the boundaries of the district.  Immediately adjacent to Ms. Miller's property is a twelve-foot-wide parcel (the "adjacent walkway"), one of eighteen such twelve-foot-wide parcels of land (the "walkway properties") in the district, in all of which record title reposes in the district; these walkway properties are interspersed among residential parcels.  Ms. Miller has a recorded interest in the adjacent walkway, which is adverse to the district's recorded title.


You have written to request advice as to whether Ms. Miller may participate in decisions relating to use or disposition of the adjacent walkway and to the seventeen other walkway properties located in the district.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence any governmental decision in which they know or have reason to know they have a financial interest. An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b).


Presumably, Ms. Miller's interest in her residential property is worth at least one thousand dollars.  This letter will take no position on the validity of Ms. Miller's claim of ownership of the adjacent walkway or the specific value to her of her claimed interest, although you have informed me that the estimated value of the adjacent walkway may exceed $100,000.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required. (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest. (Witt v. Morrow, supra, at 823.


Ms. Miller has an interest in residential property immediately adjacent to a walkway which, along with the other walkway properties, will be the subject of a governmental decision.  We have not been informed of precisely what decisions are anticipated, but such issues as public access to or maintenance of the walkways could easily have financial impact on adjacent properties.  Therefore, it is reasonably foreseeable that there will be a financial effect upon the value of Ms. Miller's residential property from the governmental decision. 


Consequently, Ms. Miller may not participate in that decision if the effect on her property is material.

Materiality


Regulation 18702.3 (copy enclosed) sets forth the standards for determining materiality with respect to interests in real property indirectly affected by governmental decisions, and provides, in pertinent part:


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:



(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:




(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.





Regulation 18702.3(a).


Since Ms. Miller's residential property is within 300 feet of the adjacent walkway, under Regulation 18702.3(a)(1) the effect of a governmental decision pertaining to use or disposition of the walkway properties would have a material financial effect on Ms. Miller's real property interest unless there were no financial effect from the decision on Ms. Miller's property interest.  (See Cosgrove Advice Letter, No. A-89-120, copy enclosed.)  Any financial effect, whether beneficial or detrimental, would preclude Ms. Miller's participation.  (See, Phelps Advice Letter, No. A-88-429, copy enclosed.) 


In a recent telephone conversation, you indicated that the District tends to discuss all eighteen of the walkway properties as a group, rather than individually.  You were concerned that in including the walkway next to Ms. Miller's property in a discussion of all of the walkway properties, Ms. Miller's interest would be distant enough from some of the other walkway properties that she could participate in a discussion that would include her adjacent walkway.  The fact that all the walkway properties are involved in a decision would not alter the fact that there could be a material financial effect on Ms. Miller's property from the decision.


However, if separate governmental decisions are made regarding individual walkway properties, then Ms. Miller might be able to participate in decisions regarding walkway properties located beyond 300 feet from those properties in which Ms. Miller has or claims to have an ownership interest provided that the decision on the other walkways will not affect the decision on her adjacent walkway.  If the decision can be considered separately, then the test for materiality with respect to more distant walkways will be different.  For example, Regulation 18702.3(a)(3), quoted above, applies to determine the materiality of the effect on Ms. Miller's real property interests located between 300 and 2,500 feet from the boundary of the individual walkway property that is the subject of a governmental decision.    Accordingly, she may participate in any such governmental decision so long as the decision does not affect the market value of her real property interests by $10,000 or more or the rental value by at least $1,000 per year.


If the individual walkway property, which is the subject of the decision, is located beyond 2,500 feet from the properties in which Ms. Miller has, or claims to have, an ownership interest, Regulation 18702.3(b) would apply to determine materiality.  The effect on her real property is not deemed to be material if the property is outside a radius of 2,500 feet from the boundaries (or the proposed boundaries) of the individual walkway property which is the subject of the decision unless:


(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:




(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.





Regulation 18702.3(b).


Since, however, it has been the practice of the Board to discuss the walkway properties as a group rather than individually, Ms. Miller's interests would, as discussed above, preclude her from participation in any such collective decisions by the Board.  (Regulation 18702.3(a).)

Public Generally


Public officials with real property interests that will be financially affected by a governmental decision may participate if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703, copy enclosed; In re Legan, (1985) 9 FPPC Ops. 1, copy enclosed.


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77, copy enclosed.)  This is so because all the residents of the jurisdiction are constituents of the official.  (In re Legan, supra.)  Consequently, for the public generally exception to apply to this situation, the walkway decision must affect a significant segment of the population in the jurisdiction of the Capistrano Bay District in substantially the same manner as it would affect a public official whose real property interests are affected by the decision.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210, copies enclosed).

