April 15, 1991

Neil H. McCabe

Chief Deputy County Counsel

County of Butte

25 County Center Drive

Oroville, CA  95965-3380

Re:
Your Request for Advice 

Our File No. I-91-093

Dear Mr. McCabe:

You are seeking advice under the conflict of interest provisions of the Political Reform Act (the “Act”).
  The County of Butte is in the process of updating its conflict of interest code and is questioning the need to include certain positions.

QUESTION
Should the conflict of interest code for the Butte County District Attorney's Office designate the chief deputy district attorney-civil; chief deputy district attorney-criminal; and the chief investigator/administrative assistant?

CONCLUSION
Based on a review of the job descriptions provided, it appears that those positions are the type which the Butte County Board of Supervisors should consider including in the code for the district attorney's office.

Page Two 

April 15, 1991

FACTS
The County of Butte is updating its conflict of interest code.  Within the office of the district attorney, the proposed new code designates the chief deputy district attorney-civil, chief deputy district attorney-criminal, and the chief investigator/administrative assistant with the broadest disclosure possible.

The district attorney and the individuals in these positions are questioning the need for these positions to be included in the code.  It is their contention that any decision made regarding the expenditure of $300 or more for goods or services is made only by the district attorney.  They state that independent ethical considerations would require them to disqualify themselves or be recused from any case involving any personal interest, and further have expressed concern that disclosure of personal information could make them vulnerable to members of the criminal population with which they deal.

You provided us with copies of job descriptions for the three positions and have asked if they are of the type which should be covered by the conflict of interest code.  The job descriptions for the deputy district attorneys contain similar language and provide in part that the positions “. . . review and examine evidence, interrogate witnesses, determine whether or not a crime has been committed . . . . and whether or not the evidence justifies prosecution.”  The job descriptions further provide that the positions “. . . make tentative decisions concerning advisability to prosecute, compromise, or dismiss criminal litigation and discuss these problems with superiors.”

The chief investigator/administrator's job description sets out different duties.  It provides in part that this person “ . . . consults with the district attorney in the formulation of major administrative policies; acts for the District Attorney in administrative matters . . . evaluates staff and equipment needs . . . reviews/approves expenditures; signs purchase orders/ requisitions. . . directs the preparation of cases for prosecution; appears/provides testimony in court.”
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ANALYSIS
Government Code Section 87302 requires that a conflict of interest code enumerate the positions within an agency, other than those specified in Section 87200, which involve the making or participation in the making of decisions which may have a reasonably foreseeable material financial effect on any economic interest and for each such enumerated positions, the specific types of investments, business positions, interests in real property, and sources of income which are reportable.

The responsibility for determining if a code meets the specifications of the Act rests with the “code reviewing body” who, in this instance, is the Butte County Board of Supervisors. (Section 87303.)  For this reason the Commission can only provide informal assistance.
 

Regulation 18700 (copy enclosed) provides some guidance in identifying designated positions:

(b)  A public official “makes a governmental decision,” . . . when he or she, acting within the authority of his or her office:

(1)  Votes on a matter;

(2)  Appoints a person;

(3)  Obligates or commits his or her agency to any course of action;

(4)  Enters into any contractual agreement on behalf of his or her agency; or

(5)  Determines not to act, within the meaning of subparagraphs (1) through (4)...

(c)  A public official or designated employee "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:

(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or
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(2)
Advises or makes recommendations to the decisionmaker, either directly or without significant intervening substantive review, by:

(A)
Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or

(B)
Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.

Regulation 18700(b) and (c), emphasis added.

It is foreseeable that an individual who is the subject of a criminal investigation could be a source of income to a deputy district attorney.  For example, the individual could be a source-of income through a landlord-tenant relationship or could be a business partner to the deputy or to his or her spouse.  If a business is the subject of an investigation, the same or similar concerns arise.  The deputy or his or her spouse could have an investment in the business under investigation or the business under investigation could be a competitor to the deputy's business.

The deputy district attorneys, in their day-to-day activities, review evidence and arrest records and determine whether or not a crime has been committed which warrants prosecution.   The deputies are also making decisions on the proposed resolution of cases.  They are not only making that initial determination of whether or not to prosecute but are active in negotiating the resolution of the case.

The end result of their determination could affect the income-producing potential of an individual, should that individual be incarcerated, or affect the prosperity of a business if the business is the subject of a civil or criminal action.

Should any individual or entity which is an economic interest of the deputy be the subject of an investigation, the deputy will have to disqualify himself or herself from participating in all aspects of the case from the initial determination through resolution of the action if it is foreseeable that the decision will have a material financial effect on the individual or entity. (Section 87100.)  In this case, any financial effect would be considered material.  (Regulation 18702.1, copy enclosed.)
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Therefore based on the information provided, it appears that the deputy district attorneys make or participate in the making of decisions which may foreseeably have a material financial effect on their economic interests (Section 87302)) and the board of supervisors should consider including them in the conflict of interest code for Butte County.

The chief investigator/administrative assistant appears to be the person who formulates major policy on behalf of the district attorney.  The job description indicates he or she "evaluates equipment needs," "approves expenditures" and further "directs the preparation of cases and provides testimony in court."  This position could not only affect individuals and businesses which are the sub~ect of an investigation but could also affect interests which provide services, supplies or equipment of the type utilized by the district attorney's office.  This position also should be considered for inclusion in the code.

In your letter you indicated that the deputy district attorneys believe they should not be covered by the Act since independent ethical considerations require them to disqualify themselves.

Section 81013 provides that nothing shall prevent a local agency from imposing additional requirements on any person if the requirements do not prevent the person from complying with the Political Reform Act.  While there may be other laws or provisions which govern the conduct of the deputy district attorneys, those other laws or provisions are in addition to, and do not supersede, the requirements of the Political Reform Act.  The deputy district attorneys are still subject to the provisions of the Act.

They further contend that disclosure of personal interests make them vulnerable to the criminal element.

There is nothing in the Act which grants relief to public officials who believe disclosure of their financial interests may subject them to harassment.  The Act's disclosure provisions apply to judges who hear and sentence criminal cases as well as to the Governor and members of the Legislature.  The constitutionality of the Act's disclosure provisions has already been considered and upheld.   The right of privacy does not prevail over the right of the public to an honest and impartial government, as implemented by legislation requiring a variety of public officials and candidates to disclose their financial interests.  See County of Nevada v MacMillan (1974) 11 Cal. 3d 662 and Hays v Wood (1979) 25 Cal. 3 772; 160 Cal. Rptr. 102, 603 P.2d 19.
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I hope this information has assisted you.  If there is anything further you need, please feel free to contact me at (916) 322-5901

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
Jeanette B. Turvill

Political Reform Consultant 

Legal Division

SH/JET/jt

Enclosures

�  Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations Section 18000, et seq.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations.





�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Government Code Section 83114; 2 Cal. Code of Regs. Section 18329(c)(3).)





