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August 20, 1991

Jan M. Brockman

O'Melveny & Myers

Embarcadero West

275 Battery Street

San Francisco, CA 94111-3305

Re:
Your Request for Informal Assistance 

Our File No. I-91-096

Dear Ms. Brockman:

This is in response to your request for advice on behalf of the California Association of County Treasurers and Tax Collectors (the “Association”) regarding determination of the source of a gift for purposes of the Political Reform Act (the “Act”).
  Since your question does not involve a specific gift but seeks general advice with respect to characterization of gifts paid from association dues, we are treating your request as one for informal assistance.
 

The Commission is in the process of considering gift regulations and a prenotice discussion of gift regulations, including a regulation describing when a person is the "source" of a gift, is scheduled for the Commission's October meeting in Los Angeles.  Therefore, the advice in this letter is subject to change.

QUESTION
Should gifts made by the Association to its active members, who are public officials, be characterized as gifts from the associate members to the extent that a portion of the funds used
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to pay for the gifts was derived from dues paid by the associate members?

CONCLUSION
As a general rule, the source of gifts made by the Association from its dues fund would be the Association and not the members who pay the dues.  However, if the dues from the associate members are received for the sole or primary purpose of making gifts to the active members, the Association would be considered an intermediary and the associate members would be considered the source of the gifts.

FACTS
According to the information provided in your request for advice, the Association is established as a 501(c) (6) organization under the Internal Revenue Code of 1986.  The Association has four classes of membership:

(1)
"Active member" which is defined to include elected or appointed county treasurers and tax collectors;

(2)
"Associate member" which includes any officer, partner, manager or representative of a firm having an active interest in and ability to contribute to the purposes of the Association;

(3)
"Life member" which includes retired active members who are elected by a majority vote of the members; and

(4)
"Honorary member" which is any retiring associate member who is nominated for such membership.

Only active members are permitted to vote, hold office, or serve as members of any standing committee of the Association.

You indicate that the purposes of the Association are to promote the interests of the active members and their counties, strive for higher professional standards, and increase cooperation by the exchange of information and ideas.

The Association has a tiered dues structure.  Active members pay annual dues of $75.  Associate members pay dues of $350 for the first year and $250 per year thereafter.  No dues are required of life members or honorary members.  Dues are the only source of income for the Association.  As a general rule, approximately 40 percent of the members are active members and 60 percent are associate members.

The Association uses the dues money to pay costs and expenses in connection with holding committee meetings and with holding semiannual regular membership meetings.  The Association sometimes pays travel and lodging expenses of individual active members to attend Association functions.  Funds may also be used to pay some
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portion of the costs of holding a meeting or luncheon and then may be apportioned over the membership as a whole.

You have determined that certain costs and expenses paid by the Association are gifts to active members under the Act.  You wish to know whether such gifts should be reported as gifts from the Association or whether all or a portion of the gift should be considered as a gift from the associate members.

ANALYSIS
The active members of the Association--duly elected or appointed county treasurers and tax collectors--are public officials.  (Section 82048.)  County treasurers are required to file an annual statement of economic interests (SEI) disclosing reportable gifts.  (Sections 87200, 87203 and 87207.)  Elected county tax collectors are required to file an SEI each year, because they are elected officers not covered by Section 87200 and are therefore designated employees.  (Sections 82019(b), 87302.) Appointed county tax collectors should also be filing an annual SEI, because they should be included as designated employees in their agency's conflict of interest code as individuals holding decisionmaking positions.  (Sections 82019(c), 87302.)  In each case, these officials should be disclosing gifts valued at $50 or more.

The Act defines "gift" to include "any payment to the extent that consideration of equal or greater value is not received. (Section 82028.)  You state in your request for advice that Association dues may be used to pay travel, lodging and meals of individual active members to attend various Association functions. You have concluded that these payments are gifts within the meaning of Section 82028.
  Therefore, for purposes of our analysis, we will assume that the active members are receiving gifts.

Determining the source of the gifts is a close question under the facts presented.  Ostensibly, the source of the gifts is the Association, since the payments are made by the Association from its dues fund.  However, we have had occasion in rendering past advice, to look beyond the proximate source of a gift or income to a more remote source.  For example, we have previously provided advice to an association which received dues from its members for the sole purpose of making gifts to legislators.  All of the dues collected were used to pay for two events during the year at which

Our File No. I-91-096 

Page 4

free meals were served to legislators.  Under these circumstances, we advised that the association would be considered an intermediary.  The dues-paying members would be the source of the gifts.  (Harper Advice Letter, No. A-87-088.)

We have also given advice in the past that persons
 making donations to a foundation might be viewed as the true source of donations made by the foundation from those funds.  This could occur if it were determined that the foundation was merely serving as an intermediary for channeling donations to the ultimate recipients.  (Katz Advice Letter, No. 1-90-269; see also, Hentschke Advice Letter, No. A-80-03-69.)  We have recently advised that a person making a donation to an organization may be considered the donor of a gift to a public official if, at the time the payment is made, the person knew or had reason to know that the official was the intended recipient.  (McCloskey Advice Letter, No 1-91-263.)

According to the facts set forth in your letter, the Association has an unequal dues structure.  These dues are the sole source of funds for the Association.  The dues are used to pay for the costs and expenses associated with holding committee meetings or semiannual regular meetings of the membership.  These payments may result in gifts to Association members in the form of free food, travel or lodging in connection with these events.

You do not state the number of active and associate members of the Association.  However, you indicated that the general membership breakdown is 40% active and 60% associate members. example, using these percentages, if the Association had 100 active and associate members, 40 members would be active members and 60 would be associate members.  The funding would be approximately as follows:

Active member dues ($75/member)
$3,000.00

Associate member dues ($250-350/member)
$15,000-21,000.00

It seems clear that the bulk of the funding for the Association would therefore be derived from the membership dues of the associate members.  Thus, it could be expected that the bulk
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of the funding for Association events comes from the associate members.

We have previously advised that firms or businesses which sponsor an association event--for example a dinner for association members in conjunction with an annual meeting--are making a gift to each member who attends the event.  (Bell Advice Letter, No. I-

91-77.)

Therefore, if the associate members know or have reason to know, at the time of the dues payment, that the dues or some portion thereof are received for the sole or primary purpose of making gifts to the active members, the Association would be considered an intermediary and the associate members would be considered the source of the gifts.

I hope that the foregoing information will be sufficient to provide guidance to you with respect to determination of the source of gifts to members of the Association.  If you would like to discuss this matter further, please contact me at (916) 322-5901.

Sincerely,

Scott Hallabrin 

Acting General Counsel

By:
Margaret W. Ellison 

Counsel, Legal Division

SH:ME:dg

Enclosures

�  Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations Section 18000, et seq.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations.


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  There may be circumstances in which these payments would not be considered gifts.  For example, intrastate travel and necessary meals and lodging directly in connection with making a speech or other substantive presentation may not be considered a gift or income.  (See Regulation 18728.)  However, this regulation will be reviewed for possible amendment in the near future as part of the Commission’s review of gift regulations.


�  The Act defines “person” to include an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, association, committee, and any other organization or group of persons acting in concert.  (Section 82047.)


�  In your letter, you state that annual dues for associate members after the initial membership year are $250/member.  If all associate members were continuing members, the total funds contributed by 60 members would be $15,000. The range stated assumes a mix of old and new members.


�  Copies of Commission regulations and Opinions are available in may law libraries.  Alternatively, copies of these materials and Commission advice letters may be obtained from the Commission at a cost of 10 cents per page.





