




March 29, 1991

Malcolm A. Mackenzie

COOMBS & DUNLAP

Attorneys at Law

1211 Division Street

Napa, CA  94559-3398






Re:  Your Request for Informal Assistance







Our File No. I-91-102

Dear Mr. Mackenzie:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Calistoga Councilmember Robert Maxfield under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your letter does not address a particular decision pending before your agency but rather seeks general guidance.  Accordingly, we treat your letter as a request for informal assistance under the provisions of Regulation 18329(c) (copy enclosed).  Please note that our advice is limited to prospective decisions and we make no comments regarding past conduct.  


We do not provide advice regarding provisions of law other than the Act.  We suggest that you consult with the Office of the Attorney General regarding issues that may arise under Section 1090 which prohibits public officials from contracting with their agencies.

QUESTION


May Councilmember Maxfield participate in governmental decisions regarding the sale of his property to the City of Calistoga?

CONCLUSION


Councilmember Maxfield must disqualify himself and abstain from participating in any governmental decision regarding the sale of his property to the City of Calistoga.  However, the provisions of the Act do not prohibit him from appearing before the city in the same manner as any other member of the general public to represent his personal interests.

FACTS


The City of Calistoga wishes to acquire land for irrigation with treated waste water.  A limited number of parcels of vacant land within the city may be available for these purposes.  One of these parcels is the property of Councilmember Maxfield.


Late last year, a committee was appointed, consisting of members of the council and staff.  Mr. Maxfield did not participate in the decision to appoint this committee, the selection of its members, or a definition of the role of this committee.  The committee has now made its report to the city council and has recommended that the city consider the acquisition of Mr. Maxfield's property.


You are the city attorney for the City of Calistoga.  In this capacity, you provide legal advice to the city council.  You have prepared a memorandum for the city council discussing these issues and have submitted the memorandum for our consideration.  In this memorandum, you correctly point out that Mr. Maxfield may not participate as a public official in any decision regarding the sale of his parcel to the city.  You seek our advice to determine whether there are regulations, guidelines or other printed material available to guide a municipality through the possible acquisition of property from a member of the city council and whether Commission staff has any comments or additional input to supplement the material contained in your written memorandum.

ANALYSIS


Initially we restate that the Commission has no jurisdiction over laws other than the Act.  We suggest that you submit this inquiry to the Office of the Attorney General for additional information and consideration.   


We turn now to a discussion of the Act as it applies to your facts.  Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Members of the city council are public officials.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of his immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  






Section 87103(c).


You have advised us that Councilmember Maxfield owns real property which the city may seek to purchase from the councilmember.  For purposes of our analysis we assume that Mr. Maxfield's interest in this property is in excess of $1,000.  Consequently, Mr. Maxfield must disqualify himself from participating as a public official in decisions regarding the sale of his property to the city if it is reasonably foreseeable that such decisions will have a material financial effect on Mr. Maxfield's financial interests which is distinguishable from the effect on the public generally.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.) 


When a decision before the public official involves real property in which the official has an investment of $1,000 or more, the effect of the decision is foreseeable.  Disqualification is required if the effect of the decision upon the public official's interest in real property will be material.

Materiality


The effect of a decision is material when an official's economic interest is directly involved in the decision if:


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local

governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property.



Regulation 18702.1(a)(3)(A) (copy enclosed).



Therefore, the decision to purchase the Maxfield property would have a material financial effect on the land which is owned by a city councilmember.  Unless Mr. Maxfield expects no compensation from the city for the transfer of his land, he must disqualify himself from participating in any decision regarding this transaction.

Public Generally


Even when the effect of a decision will be material, a public official may participate in decisions which will have an effect on the public official which is similar to the effect of the decision on a significant segment of the public.  (Regulation 18703, copy enclosed.)  For the public generally exception to apply, the decision must affect the public official in a manner which is not distinguishable from the effect of the decision on the general public.  The general public constitutes all the residents of the jurisdiction of the agency, in this instance the City of Calistoga.  


The effect of any decision regarding the purchase of Mr. Maxfield's land will not have a similar effect on residents of the city.  Thus, the public generally exception does not apply.  We conclude that, under the provisions of the Act, Mr. Maxfield must abstain from participating as a public official in any decision regarding the sale of his land to the city.


Mr. Maxfield may, however, represent his interests before the city in his private capacity.  Regulation 18700.1(b) (copy enclosed) states that an official is not attempting to use his or her official position to influence a governmental decision if the official:


(1)  Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official's "personal interests" include, but are not limited to:


(A)  An interest in real property which is wholly owned by the official or members of his or her immediate family.






Regulation 18700.1(b).



Therefore, although Mr. Maxfield may not participate in governmental decisions regarding the sale of his property to the city in his capacity as a public official, Mr. Maxfield may appear before the city to represent his personal interests.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division

