




May 2, 1991

John Shaw

City Attorney

CITY OF SAN JUAN CAPISTRANO

Robert D. Thornton

NOSSAMAN, GUTHNER, KNOX & ELLIOTT

Center Tower

650 Town Center Drive, Suite 1250

Costa Mesa, CA  92626-1981






Re:
Your Request for Informal Assistance

Our File No. I-91-108

Dear Mr. Thornton and Mr. Shaw:


This is in response to your letter requesting advice on behalf of Councilmember Gary Hausdorfer regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act") as a member of the City Council of the City of San Juan Capistrano, the San Joaquin Hills Transportation Corridor Agency and the Foothill/Eastern Transportation Corridor Agency.  Since your advice request does not refer to a specific governmental decision but requests general guidance, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact.  (In re Ogelsby (1975) 1 FPPC Ops. 71, copy enclosed.)

QUESTION


May Councilmember Hausdorfer participate in decisions of the San Juan Capistrano City Council, the San Joaquin Hills Transportation Corridor Agency and the Foothill/Eastern Transportation Corridor Agency concerning projects for which his spouse's employer, the Keith Companies, has contracted to provide services?

CONCLUSION


Councilmember Hausdorfer may participate in decisions of the San Juan Capistrano City Council, the San Joaquin Hills Transportation Corridor Agency and the Foothill/Eastern Transportation Corridor Agency provided that the Keith Companies is not directly involved in the decisions, and that the decision will not have an indirect material financial effect on the Keith Companies pursuant to Regulation 18702.2.

FACTS


Councilmember Hausdorfer is a member of the San Juan Capistrano City Council, and has been appointed to represent the city as a member of the board of directors for two joint powers agencies:  the San Joaquin Hills Transportation Corridor Agency (the "San Joaquin JPA") and the Foothill/Eastern Transportation Corridor Agency (the "Foothill/Eastern JPA").


The two joint powers agencies were formed by Orange County, with San Juan Capistrano and several other cities as members.  The Foothill/Eastern JPA was established to plan, design, finance and construct proposed tollways in the county.  The San Joaquin JPA was established to plan, design, finance and construct a similar transportation corridor in a different area of the county.


Councilmember Hausdorfer's spouse is employed by the Keith Companies.  The Keith Companies is a planning and engineering firm with offices in Orange County.  It has contracted with the San Joaquin JPA to prepare an Environmental Impact Report ("EIR") for the realignment of local streets within the City of Newport Beach which connect to the San Joaquin Hills Corridor.  The work on this contract is scheduled to be completed in June 1991.  The Keith Companies has also entered into a contract with the Foothill/Eastern JPA to prepare an engineering design for a section of the Foothill Transportation Corridor.  The work on this contract is scheduled to be completed in March 1991.  


The two joint powers agencies have entered into over 100 planning, engineering and other consulting contracts regarding the projects, including those with the Keith Companies.  It is anticipated that additional contracts will be put out to bid in the future.  You have no information as to whether the Keith Companies will be involved in future contracts with the agencies.  However, the Keith Companies is not on the pre-qualified list of engineering and construction firms which have been invited to bid on future contracts with respect to the projects.

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Both as a member of the San Juan Capistrano City Council and as a member of the two joint powers agencies, Councilmember Hausdorfer is a public official under the Act.  (Section 82048; Regulation 18700, copy enclosed.)   

Potentially Disqualifying Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(c).


In addition, Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  Consequently, if any person or business has been a source of income to the councilmember of $250 or more, or to the councilmember's spouse of $500 or more within the past 12 months, the source of income is a potentially disqualifying economic interest as described in Section 87103.  


You stated that the councilmember's spouse is employed by the Keith Companies, a current contractor with both joint power agencies.  Thus, the Keith Companies is a source of income to the councilmember and a potentially disqualifying economic interest.  Consequently, the councilmember may not participate in any governmental decision which will have a foreseeable and material financial effect on the Keith Companies.

Foreseeability


1.  Decisions with Respect to Existing Contracts


Clearly, where the Keith Companies is currently a party to a contract with the agencies, a decision which will affect the contract or the Keith Companies' performance under the contract will foreseeably affect the Keith Companies.


However, many other decisions concerning the project may also have a foreseeable financial effect on the Keith Companies.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular decision.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)  


2.  Decisions with Respect to Future Projects


The general rule set forth in Thorner (supra) is that where the business entity in which the official has a economic interest makes a bid on a contract or is preparing to make a bid, a financial effect on the business entity is reasonably foreseeable even if there is substantial competition.  (In re Thorner, supra.)  


For example, in Thorner the actual decision before the public official concerned requests for water variances for property slated for development.  There, the Commission determined that such decisions would foreseeably affect business entities who had bid or were preparing to bid on a contract with the developers or who were likely to supply the developers with goods.  Thus, the decision before the governmental agency was not a contract decision, but a decision on a project that might lead to the contract.  (Vagim Advice Letter, No. I-89-688, copy enclosed.)


Consequently, where the Keith Companies bids on a contract before any of the agencies on which the councilmember serves, or is preparing to bid on a contract, it is foreseeable that agency decisions pertaining to the contract will financially affect the Keith Companies.  This same rule of foreseeability applies to decisions that lead up to the contract, such as the decision that sets the foundation for the contractual relationship.  Conversely, where there is no indication that the Keith Companies will bid on a particular contract, decisions pertaining to the contract will not foreseeably affect the Keith Companies.

Materiality


1.  Decisions with Respect to Existing Contracts


In addition, the foreseeable effect on the councilmember's  source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether the effect of a decision is material, based on the specific circumstances of each decision.  For example, where a source of income is directly before the councilmember's agency as an applicant or the subject of the decision, Regulation 18702.1(a) (copy enclosed) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  


A source of income is directly before an agency when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).)  


For example, where decisions are presented to any of the agencies on which Councilmember Hausdorfer serves which involve the granting, modification or review of a contract with the Keith Companies, the Keith Companies would be directly before the agency and the councilmember must disqualify himself from the decision.


2.  All Other Decisions Concerning the Projects


Where the source of income is not directly before the agency, but may be indirectly affected, Regulation 18702.2 (copy enclosed) provides differing dollar thresholds of materiality which vary depending on the financial size of the business entity.  For example, assuming the Keith Companies was a relatively small business entity, Regulation 18702.2(g) provides that the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, if the decision of the agencies would cause the Keith Companies to lose future revenue on some latter portion of a contract and the financial effect will reach the thresholds set forth in Regulation 18702.2, the councilmember may not participate.  For example, a decision which would indirectly nullify the contract could result in a disqualifying conflict of interest.

