




May 2, 1991

John H. Missirlian

JACKSON, HARGROVE, HILLISON AND EMERICH

7108 North Fresno Street, Fourth Floor

Fresno, CA  93720-2038






RE:  Your Request for Informal Advice







Our File No.  I-91-109

Dear Mr. Missirlian:


You have requested advice on behalf of the board of directors (the "board") of the Wasco Redevelopment Agency (the "agency") concerning the application of the conflict-of-interest provisions of the Political Reform Act. (the "Act")   Because your request does not identify the names, titles or positions, and mailing addresses of persons whose duties are in question, we are treating your request as one for informal advice.

QUESTIONS


Do the board members of the Wasco Redevelopment Agency have a conflict of interest in a decision to award financial assistance to a partnership for various land improvements where one board member is a partner in a partnership and another board member owns property next to the proposed improvements?  Does a member who has a nephew-in-law who is partner in the partnership also have a conflict?  Does a member who sold the property that the partnership is developing in connection with the improvements also have a conflict?

CONCLUSIONS


The member who is a partner in the partnership has a conflict of interest.  If the decision will have any effect on the property owned by the second member, that member also has a conflict of interest.  The member who has a nephew-in-law that is a partner in the partnership and the member who sold the property that the partnership is developing do not have conflicts of interest.

FACTS


A partnership which is developing a multi-family housing unit in a project area has asked the agency for financial assistance in the amount of $5,000 to $8,000.  Board member A is a partner in the partnership.  Board member B has a nephew-in-law, once removed, who is also a partner.  Board member C had once owned the project property but sold it to board member A three years ago.  Board member D owns land which is next door to the property which is the subject of the development.

ANALYSIS

Boardmember A


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.


The Act provides a four-part test to determine whether a public official has a conflict of interest in a governmental decision.  First, is the official considering making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it foreseeable that the decision will affect the official's economic interests?  (Section 87103.)  Third, is the effect of the decision on the official's economic interests material?  (Id.)  Fourth, is the effect of the decision on the official's economic interests distinguishable from its effect on the public generally?  (Id.)  


Each of these elements must be met before there is a conflict of interest.


A.
Making or Participating in a Governmental Decision


Your letter mentions the board's decision to provide financial assistance to the partnership.  This meets the governmental decision leg of the test.


B.
Foreseeable Financial Effect On An Economic Interest


The second issue is the foreseeability that the decision will affect the public official's economic interests.  The parameters of a public official's economic interests are set forth in Section 87103.

 

An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, . . . on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


* * *







Section 87103.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817.)  


You have stated that member A is a partner in the partnership requesting financial assistance.  The partnership thus is a cognizable economic interest under the Act's conflict of interest test.  (Section 87103(d).) Should the board approve the request, the partnership will receive between $5,000 and $8,000.  Under these facts it is reasonably foreseeable that the decision will affect member A's economic interests.


C.
Materiality  



The next issue is whether the financial effect is material.  To determine if a decision's effect is material, we must first determine whether the official's economic interest is directly or indirectly involved in the decision.  (Regulation 18702, copy enclosed.)  If the economic interest is directly involved in the governmental decision, the effect upon the entity is deemed material.  (Regulation 18702.1.)


A business entity is directly involved in a governmental decision if the entity initiates the proceeding in which the decision will be made or is the subject of the proceeding concerning the decision before the official.  (Regulation 18702.2(b)(1), (2), copy enclosed.)  The partnership is certainly directly involved in the decision.  The decision is, in essence, whether to give the partnership money.  The partnership either initiated the proceeding for the decision or, at minimum, is the subject of the proceeding.  Thus, the financial effect is material.  


D.
Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from its effect on the public generally.  (Section 87103.)


The decision by the board will affect the partnership particularly and differently from the decision's effect upon the members of the public.  As discussed above, the decision is whether to award financial assistance to the partnership.  No other member of the public will share in the benefit of the decision to the same degree as the partnership.  The decision's effect is distinguishable from the effect on the public generally.

Accordingly, member A has a conflict of interest.

Boardmember B


Analysis of member B's potential for conflict of interest follows the same course.  The govermental decision is the same as for member B.  The economic interest, however, is different.  


Section 87103 specifies that conflict of interest may occur if it is reasonably forseeable that the decision will have a material financial effect upon "the official or a member of his or her immediate family . . . ."  (Emphasis added.)  Immediate family is defined at Section 82029:  "'Immediate family' means the spouse and dependent children."


The only possible interest member B may have is the fact that his nephew-in-law, once removed, is a partner in the partnership.  No member of member B's immediate family will be affected by the decision.  No economic interest of member B will be affected by the decision.  Member A's conflict of interest alone will not cause a conflict of interest for the other members.  (See Hahn Advice Letter, No. I-91-037, copy enclosed.)  Member B does not have a conflict of interest.

Boardmember C


Again the analysis turns whether it is reasonably foreseeable that the decision will affect an economic interest of the public official.  Two economic interests should be considered in our analysis here.


First, the partnership may be a "source of income" to member C.  A source of income aggregating $250 or more within 12 months prior to the decision would be a cognizable economic interest that may lead to a conflict of interest.  (Section 87103(c).)  Member C sold property involved in the decision to member A.  It is not clear whether the sale was also to the partnership.  Regardless, since that sale occurred more than three years ago, neither the partnership nor member A is a "source of income" to member C.


Second, the real property should be considered.  Real property may be a cognizable economic interest if the public official has a direct or indirect investment of $1,000 or more in it.  (Section 87103(b).)  Here, since member C sold his interest in the property, he no longer has an interest in the property.  Member C has no conflict of interest.

Boardmember D

