





June 17, 1991

Robert Owen

RUTAN & TUCKER

611 Anton Boulevard, Suite 1400

Costa Mesa, California  92626







Re: 
Your Request for Informal 







   
Assistance








Our File No. I-91-113

Dear Mr. Owen:


This is in response to your request for advice pertaining to the "public generally" exception to the conflict of interest provisions of the Political Reform Act (the "Act").   Since your letter does not provide the specificity required for formal advice, this response is in the nature of informal assistance.  

QUESTION


Does the "public generally" exception found in Regulation 18702(c) apply to three city council members, each of whom owns one rental unit and each of whom wishes to participate in a governmental decision regarding a business license fee exemption for owners of a small number of rental units in a jurisdiction where fifty percent of the residential properties include at least one rental unit?

CONCLUSION


The "public generally" exception would apply to the officials who own one rental unit because the effect of the decision on their real property rental business interests would be similar to the effect of that decision on a significant segment of the public.

FACTS


You represent a city with an existing law requiring payment of a business license fee by all lessors of residential rental units.  The fee is calculated on a per-unit basis and applies to all rental units, including single rental units located behind owner-occupied residences on R-2 lots.  The city council is considering amending the law to exempt from the fee requirement the first rental unit on each property owned by persons owning no more than five rental units in the city.  


The city is zoned primarily, i.e., eighty percent, for R-2 property usage.  By your estimation in a recent telephone conference, approximately fifty percent of the residential properties in the city have a rental unit located thereon. 


Three city councilmembers own one rental unit each in the city, and each of those councilmembers is concerned about participation in the fee exemption decision.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence any governmental decision in which they know or have reason to know they have a financial interest.  An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on:


Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  







Section 87103(a)


Each of the three city councilmembers is a public official under of the Act (Section 82048.).  Each has a financial interest in a real property rental business presumably worth more than $1000.  Accordingly, each is prohibited from participating in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on their real property rental business interests.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; In re Thorner, (1975) 1 FPPC Ops. 198 (copy enclosed).)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra, at 823.)


Since each of the three councilmembers owns a rental unit which would be affected by the fee exemption decision, it is foreseeable that there will be a financial effect on their property rental business interests from the decision.  Consequently, none of the three may participate in the decision if the effect on their properties is material, unless the effect is indistinguishable from the effect on the public generally.

Materiality


Regulation 18702.2 (copy enclosed) sets forth the standards for determining materiality with respect to financial interests in businesses indirectly affected by governmental decisions.


For a relatively small business, the effect of a decision is material if any of the following applies:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.






Section 18702.2(g)(1)(2)(3)


Unless the property rental businesses of each of the councilmembers who owns a rental unit is affected by the fee exemption decision in at least one of the ways set forth above, the financial affect would not be considered material, and the subject councilmembers would not be required to disqualify themselves from participation in that decision.

Public Generally


Additionally, Regulation 18703 (copy enclosed) provides that even if a decision will have a reasonably foreseeable material effect on an official's economic interest, the official may participate in the decision if the effect on his interest will be substantially the same as the effect on the public generally. 


For the "public generally" exception to apply in the circumstances you have described, a decision must affect an official's interest in substantially the same manner as it would affect a significant segment of the persons residing or doing business in the city.  (Regulation 18703; In re Owen, (1976) 2 FPPC Ops. 77 (copy enclosed).)


The facts provided indicate that fifty percent of the residential property in the city contain one rental unit. The owners of one-half of all of the residential property in the city would comprise a significant segment of the total number of residential property owners.  Since the decision involves a per unit tax assessment, the rental property interests of each official who has one rental unit on his or her property would be affected in substantially the same manner.  In this circumstance, the "public generally" exception would be applicable.  Hence, those officials would not be required to disqualify themselves from participation in the fee exemption decision.  See Green Advice Letter, A-89-214 (copy enclosed) for further discussion of the "public generally" exception.


I trust the above answers your question.  If you require further information, please do not hesitate to call me at (916) 322-5901.






Sincerely,






SCOTT HALLABRIN






Acting General Counsel






SUSAN L. BOBROW






Counsel, Legal Division
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