




April 15, 1991

Barbara Altbaum

4005 The Hill Road

Bonita, CA  92002






Re:
Your Request for Advice

Our File No. I-91-117

Dear Ms. Altbaum:


This is in response to your letter regarding potential conflicts of interest under the Political Reform Act (the "Act").   Your letter has asked a general question and therefore this response is in the nature of informal assistance.  In addition, we cannot answer a second question you posed requesting interpretation of the Chula Vista City Charter.

QUESTION


Are you precluded from running for or serving as mayor of Chula Vista because of a community property interest in stock in Ultronics, Inc., the managing general partner of Chula Vista Cable.

CONCLUSION


Under the Act, you are not precluded from seeking or holding office for any reason.  You may however be precluded from participating in decisions in which you have a conflict of interest under the Act.

FACTS


You are considering entering the race for mayor of Chula Vista.  You and your husband own a substantial stock interest in Ultronics, Inc., the managing general partner of Chula Vista Cable, a cable television franchise holder for the City of Chula Vista.  You are concerned about potential conflicts of interest which you would face if elected to the office of mayor.

ANALYSIS


Section 87100 prohibits a public official from making,  participating in making or using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103 (a)-(e).


You and your spouse own a significant stock interest in the general partner of Chula Vista Cable.  Presumably, your investment in that company is over $1,000.  Under the facts provided, Ultronics, Inc. and Chula Vista Cable appear to be "otherwise related business entities" as defined by Regulation 18263, copy enclosed.  As the managing partner of Chula Vista Cable, Ultronics would be considered under Regulation 18236(b)(1) to have a controlling interest in Chula Vista Cable.  Therefore, your investment interest in Ultronics, Inc. has provided you an investment interest in Chula Vista Cable.  Thus, under Section 87103(a) you would have to disqualify yourself from any decision that had a reasonably foreseeable material financial effect upon Chula Vista Cable.


If you were disqualified from making or participating in making a decision, you would be precluded from voting on the decision, as well as negotiating, advising, researching or presenting any report, analysis, or opinion relating to the opinion.  (Regulation 18700, copy enclosed.)  For your information, we are also sending you a copy of Regulation 18700.1 which deals with using an official position to influence a decision.

Foreseeability


The effect of a decision is "reasonably foreseeable" if there is a substantial likelihood that it will occur.  Certainty is not required; however, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)


Because any decision to develop property which would have cable available to future occupants would either benefit or cause detriment to Chula Vista Cable, it is reasonably foreseeable that such a decision would have a financial effect on Chula Vista Cable.  You have indicated to me in a telephone conversation that there are two competing cable companies in your community; there could be several kinds of governmental decisions which would have a foreseeable financial effect on Chula Vista Cable.  Whether the effect of the decision is positive or negative is irrelevant for purposes of the Act.  (Jung Advice Letter, No. A-87-154, copy enclosed.)

Materiality


Additionally, it is reasonably foreseeable that several kinds of decisions could have a material financial effect on Chula Vista Cable.


We first consider situations where the decisions in question would directly affect Chula Vista Cable.  In this case, Regulation 18702.1 (copy enclosed) requires you to disqualify yourself from participating in the decision, unless the decision will have no financial effect on Chula Vista Cable.


A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.



Regulation 18702.1(b), emphasis added.


Thus, if Chula Vista Cable is applying or making a claim that would require a decision by a governmental body in which you would participate as mayor, you would have to disqualify yourself from that decision.


Whether a decision will have an indirect material financial effect on an economic interest is determined according to the standard set forth in Regulation 18702.2, a copy of which is enclosed.

Public Generally


The Act does provide that an official may participate in a governmental decision which would foreseeably and materially affect his or her economic interests if the decision will affect the official's economic interests substantially in the same manner as it affects the public generally or a significant segment of the public.  (Section 87103; Regulation 18703, copy enclosed.)  In your case, it would be unlikely that the effect of any decision on Chula Vista Cable will be substantially the same as its effect on the rest of the city.


We cannot foretell whether you will have many decisions from which you would have to disqualify yourself because of the conflict of interest provisions of the Act.  Whether there is a disqualifying conflict of interest must be determined on a decision-by-decision basis, and the fact of having a substantial interest in a cable franchise will not, of itself, disqualify you serving as mayor if you are elected.  Your interest in Chula Vista Cable, may, however, require you to disqualify yourself from decisions which would have a reasonably foreseeable material financial effect in the company, as discussed above.  We suggest that, if elected, you request advice regarding compliance with the Act regarding specific decisions that could have impact upon Chula Vista Cable.


I trust the above answers your questions.  If you need further information, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Susan L. Bobrow







Counsel, Legal Division
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