SUPERSEDED BY 1998 AMENDMENTS TO REGULATION 18530
June 6, 1991

Brian Kelly, Deputy City Attorney

Berkeley City Attorney's Office

2180 Milvia Street

Berkeley, CA  94704

Re:
Your Request for Confirmation of Telephone Advice  

Our File No. I‑91‑121

Dear Mr. Kelly:

By letter dated February 22, 1991 you are seeking confirmation of telephone advice provided to Rent Board Commissioner David Bryden on January 3, 1991, and to Manuela Albuquerque, City Attorney on January 4, 1991.  As you indicated in your letter, the advice sought concerned whether the city's Rent Stabilization Board ("the board") could appropriate funds to pay for legal representation for Mr. Bryden and Kathleen DeVries, another Rent Board Commissioner, in an election contest challenging their right to serve on the board following their election, and that both Mr. Bryden and Ms. Albuquerque were advised that such an appropriation of funds was not permitted under the Political Reform Act (the "Act").  

Your letter accurately summarizes the advice that was provided.  However, upon further consideration, we believe that a modification of the advice is warranted.  The modification is premised on two concepts: 

(1) There is a distinction between litigation pertaining to the interpretation of a local jurisdiction's ordinance, charter provision, or process, and litigation relating to an election that involves something else, including the conduct or actions of a candidate or elected official; and 

(2) The expenditure of funds in relation to the litigation may be considered a reportable "contribution" or "expenditure" for purposes of the Act.

The Act prohibits the expenditure of public moneys for the purpose of seeking elective office.  (Section 85300.)  "Expenditure" is defined as any payment made for political purposes.  (Section 82025.)  

The Commission's opinion in In re Buchanan (1979) 5 FPPC Ops. 14 (copy enclosed), addressed a situation wherein three supervisorial candidates in a primary election qualified for the general election, and one candidate brought legal action seeking to remove another candidate from the general election ballot.  In spending personal funds for his legal representation, the  challenged candidate sought advice from the Commission whether these funds were to be reported as contributions on his campaign statement.  In concluding that such expenditures were reportable contributions, the Commission stated:

Although payments for the costs of litigation are not generally thought of as having any connection with political campaigns, in the circumstances presented here and in similar circumstances, the litigation costs are just

 as key to the success of the campaign as traditional campaign costs ... When expenditures are made to support litigation aimed at ... challenging the results of an election, the expenditures are made for the purpose of influencing the outcome of the election in favor of or against a particular candidate ...

In re Buchanan, supra, at 15‑16.

The Buchanan opinion was affirmatively cited in Thirteen Committee v. Weinreb (1985) 168 Cal.App.3d 528.  In Weinreb a mayor running for reelection was the subject of a pre‑election campaign piece: a day before the election the mayor filed a defamation action against the parties responsible for the campaign literature.  The appellate court concluded that the mayor's attorney fees in prosecuting the defamation action were reportable campaign expenditures for purposes of the Act.

In In re Johnson (1989) 12 FPPC Ops. 1, the Commission concluded that funds raised by an assemblymember to defend a lawsuit challenging his election were reportable contributions under the Act.  The premise of the challenge to his election was that unlawful conduct, for which the assemblymember was allegedly responsible, took place at the polls on election day.

In In re Montoya (1989) 12 FPPC Ops. 7, the Commission concluded that funds raised by a state senator to defend against a federal criminal indictment were reportable contributions under the Act.  The criminal indictment alleged unlawful conduct on the part of the state senator while in office.

Read together, the conclusions of Buchanan, Weinreb, Johnson, and Montoya indicate that payments for attorney fees relating to the specific kinds of litigation are reportable contributions for purposes of the Act if made for a political purpose.  If the political purpose is to seek elective office, Section 85300 is also implicated.  

In several telephone conversations with you, Ms. Albuquerque, and others, it was disclosed that the lawsuit filed against Mr. Bryden and Ms. DeVries was based upon an interpretation of a Berkeley City Charter provision concerning term limitations for elected board members.  This factor constitutes an important difference from the issues presented in Buchanan, Weinreb, Johnson, and Montoya, in which such a statutory construction challenge was absent.  Clearly, a jurisdiction's appropriation of funds in the defense of its statutes, ordinances, charter provisions or processes would appear to be appropriate and not implicate Section 85300, since a defense of an interpretation of the city charter in and of itself is not an expenditure of public moneys for the purposes of seeking elective office.  

Under the factors present in your situation, whether or not it would be reasonable to expend public funds for the purpose of legal representation to defend Mr. Bryden and Ms. DeVries in their election contest challenge, as the means by which the city defends its charter interpretation would be factual determination to be made, in the first instance, by the city.  To the extent that such a defense would raise issues of unique or personal benefit directly to Mr. Bryden and Ms. DeVries, the expenditures for attorney fees would more appropriately be considered one for political purposes, related to their seeking of elective office, and therefore prohibited by Section 85300.  Such expenditures would also constitute reportable contributions by the board to Mr. Bryden and Ms. DeVries.  (See Regulations 18215, 18225, and 18420, copies enclosed.)

At the time the telephone advice was provided to Mr. Bryden and Ms. Albuquerque, because the inquiry was particular to Mr. Bryden and Ms. DeVries (e.g., "could funds be expended to represent them?"), the advice was that the expenditure of funds for such a purpose by the city's rent board would appear to conflict with Section 85300's prohibition on the expenditure of public moneys for the purposes of seeking elective office.  We affirm this advice to the extent the facts indicate that the defense of such litigation results in some unique and personal benefit to the candidates.  We modify this advice to the extent the facts indicate that the defense of such litigation is for the purpose of explicating the city's interpretation of its charter, ordinances, or processes.

For your reference I have enclosed copies of In re Johnson (1989) 12 FPPC Ops. 1 and In re Montoya (1989) 12 FPPC Ops. 7.

I trust this letter provides you with the assistance you have requested.  Please contact me at (916) 322‑5901 if you have any further questions regarding this matter, and I apologize for the delay in responding to your written inquiry.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
Jonathan S. Rothman

Counsel, Legal Division
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