




August 14, 1991

Gary H. Werner 

22861 Ironbark Drive

Diamond Bar, CA  91765






Re:  Your Request For Advice







Our File No. I-91-125

Dear Mr. Werner:


You have requested advice concerning the application of the conflict-of-interest provisions of the Political Reform Act (the "Act").   It appears that your question may also raise issues under the common law doctrine of incompatible offices.  You should direct any questions about the doctrine of incompatible offices to your city attorney or the state Attorney General.

QUESTION


Do you have an inherent conflict of interest in concurrently holding positions as mayor and city councilmember of Diamond Bar, field representative for Assemblyman Horcher, and contract planning director of La Habra.

CONCLUSION


Your holding of concurrent public positions alone will not create a conflict of interest under the Act.

FACTS


In April 1990, you were reelected to the Diamond Bar City Council.  Upon reelection, the City Council elected you to serve as mayor.  You receive $500 per month from the City of Diamond Bar for your city council position.


In December 1990, you accepted an appointment to a field representative position with Assemblyman Paul V. Horcher.


You are also continuing in your seventeen-year-old city planning consulting business and are frequently retained by local cities as a consultant.  As of December 1990, you have been retained by the city of La Habra Heights in the capacity as contract consulting "planning director."  You receive monthly income from La Habra Heights.

DISCUSSION


The Act provides a four-part test to determine whether a public official has a conflict of interest in a particular governmental decision.  First, is the official making, participating in making, or using his official position to influence a governmental decision?  (Section 87100.)  Second, is it reasonably foreseeable that the decision will affect the official's economic interest?  (Section 87103.)  Third, is the effect of the decision on the official's economic interest material?  (Id.)  Fourth, is the effect of the decision on the official's economic interest distinguishable from its effect on the public generally?  (Id.)  Each of the questions must be answered in the affirmative in order for there to be a conflict of interest.  If there is a conflict of interest, then the public official must disqualify himself from making or participating in the decision.  Since it appears that you are a public official in three offices, the above stated test should be used for each of your public positions.

A.  Making or Participating In A Governmental Decision


Although you ask about "inherent" conflicts of interest in your positions, the Act does not examine "inherent" conflicts, but rather conflict that arises when an official makes, participates in or uses his official position to influence governmental decision.  You have not specified any particular decisions.  However since it is likely that you will be making some decisions in the future, we provide the following advice.

B.  Foreseeable Financial Effect On Economic Interests


The second issue is the foreseeability that the decision will affect the official's economic interests.  The parameters of a public official's economic interests are set forth in Section 87103.  For the purposes of the question at hand, this includes


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.




* * *




Section 87103.


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817.)  


Your letter mentions four possible economic interests: Assemblyman Horcher's office, the city of Diamond Bar, the city of La Habra, and your consulting business.  Although you may receive compensation from the first three, these sources are not recognized economic interests under the Act. Salary and reimbursement for expenses or per diem received from a state, local or federal government agency are expressly exempted from the definition of "income" for purposes of the Act. (Section 82030(b)(2); Fatland Advice Letter, No. I-89-419.)  In addition, because none of your public positions are with an organization or enterprise operated for profit, they are not a business entities as defined by the Act.  (Section 82005.)  Thus, your positions with Assemblyman Horcher, as mayor and city councilmember for Diamond Bar, and as planning director for La Habra will not create a conflict of interest in your decisions in any of the other positions.  (Section 87103(d); Section 82005.)


Your consulting business itself, however, is not exempted.  Therefore, when making or participating in decisions, you should determine whether the decisions' effect is large enough to be material under the law.

C.  Materiality


In order to determine materiality, you must first determine whether your business is directly involved in the decision under Regulation 18702.1(b) (copy enclosed).  A business is directly involved in a decision if it, for example, initiates the relevant governmental proceeding or is the subject of the proceeding.  (Regulation 18702.1(b).)  If your business is directly involved, any effect could be deemed material.  (Regulation 18702.1(a)(1).)    


If if the effect is not material under that test, you should determine whether the effect is material under Regulation 18702.2 (copy enclosed).  Under that regulation, you will have to determine the size of your business then determine how much of a dollar effect the decision will have on your business.  Most small businesses are covered by subdivision (g).  Under that test, a decision is material if the decision will increase or decrease the business' gross revenues by $10,000 or more, the decision will cause the business to incur or avoid expenses of $2,500 or more, or the decision will cause an increase or decrease in assets or liabilities by $10,000 or more.  (Regulation 18702.2(g).)

D.  Public Generally


Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect upon the public generally.  (Section 87103.)  If the decision does not affect all the members of the public in the same manner, disqualification may be required unless the effect of the decision is the same as the effect on a significant segment of the public.  (Regulation 18703, copy enclosed.)  The "public" is all the persons in the jurrisdiction of the agency affected by the decision.  (In re Legal (1985) 9 FPPC Ops. 1, 15.)  Thus, the "public" for decisions made as mayor or councilmember of Diamond Bar is the affected citizenry of Diamond Bar.  The "public" as a field representative would be the affected constituents in the Assembly district.  The "public" as a planning director is the affected citizenry of La Habra.


If you have any further questions regarding this matter please contact me at (916) 322-5901.\






Sincerely, 






Scott Hallabrin






Acting General Counsel






By:
Mark T. Morodomi







Counsel, Legal Division

SH:MM:dg
