




August 20, 1991

Douglas E. Chandler

1355 42nd Street

Sacramento, CA  94607






Re:
Your Request for Informal Assistance


Our File No. I-91-134

Dear Mr. Chandler:


This is in response to your letter requesting advice regarding your responsibilities as a former executive secretary of the California Pollution Control Financing Authority under the "revolving-door" provisions of the Political Reform Act (the "Act").  It was not clear from the materials you submitted whether your questions related to past conduct or might be hypothetical in nature.  Consequently, we are treating your request as one for informal assistance pursuant to Regulation 18329(b)(8)(A) and (D)). 


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  In rendering advice, the Commission does not act as the finder of fact.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


As a former California Pollution Control Financing Authority (the "Authority") official, may you participate in your private capacity in proceedings before the Authority concerning the application of the North County Resource Recovery Associates for financing from the Authority, which was initiated while you were executive secretary of the Authority?

CONCLUSION


As a former California Pollution Control Financing Authority official, you may not participate in the Authority's proceedings concerning the application of the North County Resource Recovery Associates for financing from the Authority because the current hearings in which you now wish to participate are still in the same phase of the proceeding in which you participated as executive secretary.

FACTS

California Pollution Control Financing Authority


In 1983 you became executive secretary of the California Pollution Control Financing Authority (the "Authority").  The Authority was created as an independent state agency to assist California industry in financing facilities using new energy sources and technology.  Any business in the state may apply for lower cost financing through the Authority.  Applications are considered through various phases before approval of the financing.  


1.  Interested companies file letters of intent with the Authority.  The letter details the project and describes the company performing the work.  


2.  The applicant than files a formal application which is reviewed by the Authority's staff to determine probable tax-exempt eligibility.  The staff works with the applicant to insure that all necessary information is included.


3.  Once the Authority's staff determines the application is complete and the project potentially eligible, the application is submitted to the Authority at a meeting.  The Authority then adopts an initial resolution which demonstrates the Authority's intent to issue bonds for the project once all necessary preparations and terms have been worked out.  The initial statement remains in effect for two years and does not bind the Authority to issue the bonds or take any further actions.


4.  Once the initial resolution has been adopted, a trust indenture, loan agreement and other documents necessary for the sale of the bonds is prepared.


5.  Once the documentation is complete the applicant will request a final resolution to sell the bonds.  The Authority must approve or disapprove the issuance of bonds within 60 days after the request.  Once a final resolution has been approved, generally the bonds must be sold within 180 days.


6.  The Authority then submits the application to the California Debt Limit Allocation Committee to allocate bonds for the project.  This is a separate body and a separate proceeding.  The California Debt Limit Allocation Committee is not bound by the Authority's decisions.


7.  After allocation has been awarded and the bonds sold, the Authority assigns its financial interests in the bonds to an appointed trustee who, in turn, disburses the bond proceeds to the applicant.  The Authority monitors this stage of the proceeding and approves all policy decisions until the bonds are retired or defeased.


As executive secretary your principal duty was to recommend to the Authority a formal course of action on proposed financing.  In this capacity you reviewed the proposals and awarded the contracts.  You also prepared and coordinated the Authority's responses to actual and potential difficulties with past financing, including litigation.

The North County Resource Recovery Associates Proceeding


In September 1983, North County Resource Recovery Associates ("NCRRA"), a subsidiary of Thermo Electron Corporation, applied to the Authority for an initial resolution for $148,250,000 to finance a solid waste-to-energy resource recovery plant which was approved by the Authority on September 20, 1983.  In September 1984, NCRRA requested and was granted a 6-month extension of the initial resolution.  


In November 1985, NCRRA requested that the Authority issue a Final Resolution approving the issuance of bonds to be placed in escrow for a period of up to one year.  In your February 26, 1991 letter to us, you stated that under the terms applied by the Authority, the bonds would collapse and be redeemed if NCRRA could not meet certain obligations within the one-year deadline.  


In November 1986, NCRRA requested a new hearing because NCRRA could not meet the original conditions which would have permitted release of bond funds from escrow.  At this hearing, NCRRA requested and was granted an extension.  In December 1987, NCRRA requested and was granted a second extension with respect to the bonds in escrow.  In November 1988, the Authority approved another request by NCRRA for an extension.  Each extension resulted in changes in the dates set forth in the original indenture, and resulted in a supplemental indenture.  


In February 1989, you left the Authority and established a private consulting business.  In November 1990, subsequent to your departure from the Authority, NCRRA applied to the Authority for an extension requiring a fourth supplemental indenture.  The Authority approved a new resolution mandating a new set of conditions and authorized new "escrow bonds."  New letters of credit backing the bonds had to be secured.


According to information obtained from the Authority, as a general rule, once the Authority approves a Final Resolution and the bonds are allocated and issued, the bond proceeds are disbursed to the applicant.  However, in this case, the original escrow opened in 1985 pursuant to the Authority's approval of the Final Resolution, has been extended numerous times and the conditions on the escrow have likewise changed.  One of the conditions of the current supplemental indenture is that the trustee not disburse the bond proceeds until the Authority breaks this escrow.  Some of the conditions placed on the escrow account by the Authority are the resolution of outstanding litigation, the certification of a supplemental environmental impact report, and the readiness of the applicant to break ground.


To date, though the bonds resulting from the initial application have been issued, the bond proceeds have not been disbursed to the applicant.  This is because the conditions placed on the escrow account at the time of the Final Resolution, as subsequently modified, have not yet been met by the applicant.  In your February 26, 1991 letter, you stated that NCRRA is now considering several possible future courses of action.  They are contemplating the possibility of applying for the Authority's approval to actually issue bonds, or they may apply for a new bond allocation from California Debt Limit Allocation Committee, or they may apply for another escrow restructuring, or they may seek a combination of the above alternatives.  Any of these options will require additional action by the Authority.  

ANALYSIS


Sections 87401 and 87402 provide restrictions on the activity of administrative officials after leaving office.  Section 87401 provides:


No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:


(a) The State of California is a party or has a direct and substantial interest.


(b) The proceeding is one in which the former state administrative official participated.


In addition, Section 87402 provides:


No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.


You have asked whether these provisions restrict your ability to participate in proceedings before the California Pollution Control Financing Authority concerning the NCRRA's project.  


As an executive secretary of the Authority, you were a state administrative official for purposes of the revolving-door provisions of the Act.  Consequently, you are prohibited from representing, aiding, advising, counseling, consulting or assisting other persons for compensation concerning judicial, quasi-judicial or other proceedings before the Authority when the State of California is a party or has a direct and substantial interest and the proceeding is one in which you participated.  

Judicial, Quasi-judicial or Other Proceedings


The next issue is whether your involvement in the North County Resource Recovery Associates Project was participation in a "judicial, quasi-judicial or other proceeding" for purposes of Sections 87401 and 87402.  Section 87400(c) defines "judicial, quasi-judicial or other proceeding" to include: 


[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.





(Emphasis added.)


According to your facts, you were executive secretary of the Authority during the period when NCRRA was requesting financing for the project.  The proceeding was not of a regulatory or general nature, but involved a specific party, namely NCRRA.  (Fong Advice Letter, No. A-88-024; Swoap Advice Letter, No. A-86-199.)  Therefore, the proceeding was clearly a quasi-judicial proceeding as contemplated by the Act.


Section 87400(d) defines "participated" to include involvement personally and substantially through decision, approval, disapproval, formal written recommendation, rendering advice on a substantial basis, investigation or use of confidential information as an officer or employee.  


As executive secretary your principal duty was to recommend to the Authority a formal course of action on proposed financing.  In this capacity you reviewed the proposals and awarded the contracts.  You also prepared and coordinated Authority responses to actual and potential difficulties with past financing, including litigation when necessary.  This would constitute personal and substantial participation if you performed these functions on the NCRRA application.

